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PREFACE TO INDEX TO VOLUMES I-XXIl 


By FRANKLIN CorRICK, Editor-in-Chief 
Journal of the Bar Association of the State of Kansas 


In answer to various demands and requests for a cumulative Index to all 
previous Journals of the Bar Association of the State of Kansas, this Cumulative 
Subject Index to Volume I to XXII, inclusive, has been prepared for publica- 
tion at this time. 

Of the 88 quarterly issues of the first 22 volumes of the Journal published to 
date, an extra supply of 62 numbers is still available for sale by the Association. 
Index references to pages of the 26 tly issues which are no longer avail- 
able are followed by an asterisk [+] footnote reference on each page of the 
Index. On the next page appears a complete Table showing the numbers of the 
volumes, issue numbers, dates and references to numbers which are out of print. 


The Index itself, painstakingly condensed under appropriate headings for 
the convenience of the users, commences on page 287. It is further explained 
on page 327 of this issue. 

Acknowledgments are due to William J. Kraker for his preliminary indexing 
work during 1949 and 1950; to Gladys Ransom for efficient secretarial work; 
to Carolyn Louise Corrick for her assistance in proofreading this Index with 
the Editor-in-Chief; and to the printers of the Journal for their excellent co- 
Operation at all times. 
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Offer and acceptance, limitation of time for Reorganization 
ccepeance—9:444 ° American judges and—6:193* 
Optionee’s remedy upon breach—13:248 English courts and. 13:236 
Option to seller to repurchase car—17 :248 Government claims, status—9:150° 


Rescission, duty to restore before suit—14:192 Stock 
“ Corporation dealing in its own—17:16 


: 17:470 ib wcll easaattip ill Issuance and transfer of —5:125 
‘ Jointly owned, disadvantages—21 :359 


—e and contractual instruments — Transfer of certificates —2:286 
18:270 rr See also Associations; Cooperatives; Municipal 
War contracts, renegotiation—12:97 * Corporations; Public Utilities; Taxation; 
See also Bailments; Bills and Notes; Conflict Trusts and Trustees ' 
of Laws; Constitutional Law; Covenants; : ’ 
Damages; Deeds; Employer and Employee; COUNTIES, See Workmen's Compensation 
Infants; Insurance; Interest; Landlord and COURTS 
Tenant; Limitation of Actions; Lotteries; Administration, lessons in—22:183 
Principal and Agent; Remedies; Sales; Stat- Ldentetemetie tuiiind ent O~7327° 
ute of Frauds hentia ; ts di ; 
CONTRIBUTORY NEGLIGENCE, See Negligence 9:319° 
CONVERSION, See Trover and Conversion District courts (see also Judges) 
Libraries—19:317 
CONVEYANCES _ Probate jurisdiction, see Probate Law 
Characterization as testamentary act—6: erg 2 
Husband, without wife's consent—9:404* Sn Same pevennen- 2) 
oint , creation without third — Federal courts 
J ade rg ~T Code, Title 28, recent changes—17:229 
Trusts, real estate, express—10:260° Analysis of 1948 revision—18:91 
See also, Deeds; Fraudulent Conveyances; Assignee dause, _ status—17:277 
Mortgages; Oil and Gas; Real Property; Employers’ Liability act as affected by 
Titles to Land § 1404 (a) —18:242 
Removal procedure—17 :276 
COOPERATIVES Jurisdiction—20:378 
Marketing act, Kansas—22:222 Effect of state decisions—2:288 
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COURTS (Continued) : 
Federal courts (Concluded ) 
Rules of civil procedure 
Adoption by Kansas?—21:130; 22:122 
Study suggested—22:191 
Digest of —7 :127* 
Purposes and scope—7 :9* 
Principal—20:158 
Stare Decisis, quo vadis?—14:65 
Supreme court 
Building dedication—1 :109 
Coming test of—16:362 
Court packing controversy—S :326 
Tax court 
Book on trial cases in, notice of —20:380 
Rules and discretion—17 :108 
Trial of civil actions—17 :177 
Foreign courts 
England 
Corporate reorganization—-13:236 
Practice and procedure—7 :1° 
Oriental judicial systems—2:169 
Formality details—19:205 
Jurisdicti 
Equity based upon prevention of multi- 
plicity of actions—6:164* 
Justice and municipal courts—7 :383* 
Probate, see Probate Law 
Selective service regulations—13 :263 
Probate courts 
Code, see Probate Law 
Equity jurisprudence—8:78* 
Equity powers—11:134, 144, 151 
Escheat, jurisdiction to determine—-3 :221 
Evolution and jurisdiction—6:134* 
Fiduciaries, removal, bond liability and 
contempt—22:259 
Judicial determination of heirship—3:291 
Jurisdiction problems, see Probate Lew 
Partition judgments (Thompson v. Hall) 
—13:339 
Testamentary and living trusts—7 :36* 
Record, see Appeal and Error 
State courts 
Criminal cases compared with military— 
11:309 
Kansas 
Briefs and abstracts, supreme court— 
10:376° 
Developments, 1941-1946—15:15 
Formality details—19:205 
Litigation, effect of depression—8:216°, 
376° 
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COURTS (Concluded) 
State courts (Concluded ) 
Syllabus and the law of the case—21:197 
Wage and hour law, jurisdiction under— 
9:354° 
Tax court, see “Federal courts,” supra 
Traffic courts 
Book reviews 
“Judge and Prosecutor. . .”—20:116 
“The People’s Court”—16:318 
Duty of the bar—14:265 
See also Appeal and Error; Bankruptcy; Con- 
stitutional Law; Contempt; Equity; Judges; 
Judgments; Libraries; Practice and Proce- 
dure; Probate Law; Process; Trials 


COURTS-MARTIAL, See Military Law 


COVENANTS 
Implied in oil and gas leases 
Classification of Kansas cases—22:246, 336 
Effect of proration upon—16:13, 24 
Effect of war-time regulations—11:102 
Lessor’s remedies, curtailment—19:394 
CREDITORS 
Future interests, alienability, rights—16:241 
Partnership assets, rights in—3:283 
See also Contracts 


CRIMINAL LAW 
Alibi defense, advance notice—7 :297 * 
Book review, “Law of Crime”—16:220 
Breach of peace, what is—3:222 
Circumstantial evidence, instructions to jury— 
17:356 
Confessions 
Due process and the third degree—11:161 
Illegal detention during, admissibility— 
17:477 
County attorneys 
Hints for—17 :387 
Worthless check problem—22:195 
Death sentence, failure to instruct jury— 
17:492 
Detection, scientific methods—2:22° 
Double jeopardy, appeals by state as—7:169° 
Ejusdem generis rule (federal) —18:356 
Enforcement, improvement of —3:145 
Proposals—2:188; 3:10 
Public defender—4:224 
State crime bureau—2:177; 4:213 
Entrapment as defense—2:143°; 21:281 
Forgery, see Bills and Notes 
French law and procedure—1 :31 
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CRIMINAL LAW (Concluded) 
Habitual criminals 
Convictions in another state—18:354 
Insanity, irresistible impulse as defense— 
14:174 
Insanity, “right from wrong test” —19:125 
Kansas reaffirms—20:199 
Interstate cooperation 
Law enforcement—S5 :7* 
Intoxicating liquor 
Price and sale regulation—18:153 
Procedures before state board—18:256 
Intoxication, effect on intent and malice— 
16:419 
Larceny, failure to return rented car—1:170 
Lie detector 
Admissibility in evidence of results— 
16:437 
Scientific source of evidence, as—20:264 
Military and state courts, comparison—11 :309 
Over-protection of criminal—3:18 
Prostitution 
Abatement of brothels—19:352 
Mann Act, dominant purpose test-—19:186 
Public defender, proposal for—4:224 
Reputation, type of evidence—13 :265 
Searches and seizures, see Constitutional Law 
Self incrimination 
Blood samples of accused—19:271 
Privilege of accused against—9:175° 
Privilege of witneses against—4:298 
Sex offenses, evidence of other crimes— 
17:253 
See also Appeal and Error; Arvest; Constitu- 
tional Law; Evidence; Gambling; Indict- 
ments and Information; Juries; Military 
Law; Rape; Witnesses 
CROSS-EXAMINATION, See Practice and Pro- 
cedure 


CURATIVE LEGISLATION 
Effect and possibilities as to titles—16:180 
Violation of 14th amendment—18:373 
DAMAGES 
Condemnation, see Eminent Domain 
Consortium, see Husband and Wife 
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DAMAGES (Concluded) 








Unfair competition cases—16:228 
See also Negligence; Torts 


DEATH, See Wrongful Death Statute 
DECLARATORY JUDGMENTS, See Judgments 


DEEDS 
Corporation, authority to execute—9:138* 
Delivery 
After death of grantor, deposit for—16:420 
As memorandum for contract unnecessary— 
17:475 
Escrow, in, relation back—15 :297* 
Fiduciaries—17 :171 
Power of termination, alienability of —3:215 
Restraints on alienation, see Real Property 
Trust deeds, duty to record—3:156 
See also Joint Tenancy; Real Property; Ten- 
ancy by the Entirety 


DEMOCRACY 
Defense of in America—10:1° 


DEMURRERS, See Pleading 
DEPOSITIONS, See Evidence 


DEPRESSION 
Economic conditions in Kansas—8 :376° 
Litigation in Kansas, effect on—8:216° 
DESCENT AND DISTRIBUTION, See Probate Law 


DIVORCE 
Alimony 
Indefinite amount—1 :314 
Nunc pro tunc entry, notice—18:250 
Permanent alimony in Kansas—14:215 
Property transferred as, income taxes— 
16:440 
Annulment, identical grounds as—15:96 
Grounds 
Make divorce easy—16:352 
Make marriage responsible—17:158 
Horror, our legal—19:322 
Jurisdiction, see Conflict of Laws 
Recrimination, pleading defense of—17 :472 
See also Husband and Wife; Marriage 


yee — as alternative to new DOCUMENTS, See Evidence; Records and Re- 
Food, liability for impure—4:330; 7:183* 
Inadequate, as ground for new trial—7:388° 
Personal injury cases, preparation—21 :142 
Personal injury when death ensues—17 :258 
Rainmaking—19 :385 


cordation 
DOMESTIC RELATIONS, See Divorce; Husband 
and Wife; Marriage; Parent and Child 
DOUBLE JEOPARDY, Sce Constitutional Law; 
Criminal Law 
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DRAFTSMANSHIP, LEGAL 
Office practice, in—18:104 
Pleadings in civil actions—18:109 
DUE PROCESS, See Constitutional Law 


ECCLESIASTICAL LAW 
Canon law of Roman Catholic Church— 
11:225 
Common law marriage, source—20:217 
Divorce, defense of recrimination—17 :472 


ECONOMICS 
Conditions in Kansas—8 :376° 
Credit and social security—4:1 
Litigation, effect of depression—8:216° 
EDUCATION, LEGAL 
Comments—1 :46 
Improving the profession—9:1° 
Lawyers of today and tomorrow—13 :4° 
Lectures for lawyers—6:223* 
Literature and lawyers—5 :234 
Prelegal and law school—7 :153* 
What lawyers read—19:236 
See also Libraries 
EDUCATION, PUBLIC, See Schools and School 
Distri 


ELECTION OF REMEDIES, See Remedies 


ELECTIONS 
Contest, right to recount—2:145* 


ELECTRICITY 
Negligence in transporting, liability—3:146° 
Rural electrification in Kansas—7 :46° 
EMBLEM, See Bar Association of Kansas 


EMINENT DOMAIN 
Appeal bond, sufficiency—7 :274* 
Statutes of Kansas 
Need of revision—13:140 
Procedural—13 :147 


EMPLOYER AND EMPLOYEE 

Charities, tort liabiliry—19:368; 22:355 

Child labor amendment unnecessary—7 :207* 

Customers of former employer, right to solicit 
—8:285° 

Occupational diseases, employer's liability— 
6:234° 

Wage and hour law, see Labor Law 

See also Federal Employers’ Liability Act; La- 
bor lew; Negligence; Principal and Agent; 
Unemployment Compensation; Workmen's 
Compensation 
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ENTIRETIES, See Tenancy by the Entirety 
EQUAL PROTECTION, See Constitutional Lew 


EQUITY 
Foreclosure cases, power of courts—1:301 
Multiplicity of actions, jurisdiction based on 
prevention—6: 164° 
See also Estoppel; Fraud; Fraudulent Con- 
veyances; Liens; Marriage; Mortgages; Pro- 
bate Law; Statute of Frauds 


ERROR, See Appeal and Error 


ESCHEAT 
Jurisdiction as to failure of heirs—3:221 
Statute (G.S. 1947 Supp. 59-508) an over- 
sight? —17:102 


ESCROWS, See Deeds 


ESTATES 
Estates tail in Kansas—1:203; 2:241 
Act of 1939—7:377° 
Construction of limitation, as—3:217 
Planning—17 :338 
Gifts, use of —19:214 
Joint tenancies, disadvantages—21 :358 
Medium sized estates—21:364 
See also Deeds; Real Property; Probate Law 
ESTOPPEL 
Equitable, effect on wills—11:363 
ETHICS, PROFESSIONAL 
Advertising in cooperation with others— 
12:18* ‘ 
As part of public relations—21:346 
Book, “Legal Ethics” announced—22:78 
Book review, “Conduct of Judges and Law- 
yers”—21:289, 346 
Canons adopted (1953)—22:34 
Bylaws of association—21:195 
Importation of accident cases—6:214° 
Opinions of Committee on—21:129; 22:105 
Procedure, Rules of Committee—22:106 
See also Unauthorized Practice of Law 
EVIDENCE 
Admissions 
Continuances, to prevent—7 :281° 
Destroyed reply letters—19:407 
Right to open and close—7 :281° 
Authentication, see “Documentary,” post 
Blood samples of accused—19:271 
Burden of proof 
Blood tests as to paternity—8:479° 
Insurance, effect of presumption against 
suicide—8 :46° 
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EVIDENCE (Concluded) 
Circumstantial, instructions in criminal cases 
—17:356 
Code of evidence, model—12:176° 
Competency of witnesses, see Witnesses 
Confession obtained while illegally detained 
—17:477 
Demurrers, see Pleading 
Depositions 
Reading in court-—10:243° 
Documentary 
Authentication 
Public documents—13 :267 
Relaxed as to reply letters—19:407 
Identification in trial courts—8:224° 
Hearsay 
Medical, based partially on case history— 
1:237 
Precautions taken after accidents—9:430° 
Insanity, see Criminal Lew 
Lie detector 
Admissibility of results—16:437 
Scientific source—20:264 
Mental condition, opinion of handwriting ex- 
pert as proof—4:249 
Motive in fraud cases—21:306 
—4:252 
Objections, function of general—4 :242 
Parol evidence 
Insurance contracts, admissibility—9:440° 
Varying terms of written lease—4:165 
Preliminary questions, effect on admissibility 


Res ipsa loquitur, see Negligence 

Res Gestae 
Exception to hearsay rule, as—13:270 
Judicial football, the—8:367° 


Type admissible in rape case—13:265 
Searches and seizures, see Constitutional Law 
See also Juries; Trials; Witnesses 


EXECUTIONS, See Judgments; Mortgages 


EXECUTORS AND ADMINISTRATORS, See Pro- 
bate Law 


FALSE IMPRISONMENT 
Probable cause no defense, when—15 :292° 
Restraint, how effected—15:296° 


FEDERAL COURT, See Comrts 


FEDERAL EMPLOYERS’ LIABILITY ACT 
Venue 
As affected by judicial code—18:242 
As burden on commerce—16:233 
Limitation by contract—17:251 
Rights under § 1404—17:486; 19:404 
FEES, See Attorney and Client 
FIDUCIARIES, See Probate Law 


FINDINGS OF FACT 
Conclusions of law and—15:142 
Brief of Kansas cases—12:249 
Cure or waiver of error, as—3:219 
Where jury is waived—7:280° 
FIRE, See Insurance; Public Utilities 
FOOD, See Remedies 
FORECLOSURES, See Mortgages; Taxation 


FOREIGN CORPORATIONS, See Corporations; 
Process 


FORGERY, Sce Bills and Notes 


FRANCE 
Law and procedure, observations—1:31 
FRAUD 
Evidence of motive when not in issue— 
21:306 
Honest misrepresentation, liability—8:395° 
Insurance, avoidance of policy—7 :23* 
Promises relating to future conduct—15 :305° 
See also Fraudulent Conveyances; Statute of 
Frauds 


FRAUDULENT CONVEYANCES 
Creditors and recording acts—14:282 
Law in Kansas—8:360° 

Substantive—11:205 
Trusts for benefit of settlor—16:430 

FREEDOMS, See Constitutional Law 

FUTURE INTERESTS, See Real Property 

GAMBLING 
Pinball machine as device—21:201 

GAS, See Oil and Gas 

GIFTS 
Estates, use in planning—19:214 
Savings bonds (U.S.), effect of gift causa mor- 

tis—17 :97 


GIFT TAX, See Taxation 
GRAND JURY, See Juries 
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GUARDIANSHIP, See Probate Law 

GUEST STATUTE, See Motor Vebicles 

HISTORICAL, See Bar Association of Kansas; 
Bankruptcy; Benefit of Clergy; Jurisprudence; 
Legal Assistance; Reminiscences of the Bar 

HOMESTEADS, See Probate Law 


HOMICIDE 
Murder of insured by beneficiary—5 :178 
Stroud case, the—9:373* 
See also Criminal Law 


HUSBAND AND WIFE 

Alimony, see Divorce 

Common law marriage 
General comment—20:217 
Validity of —14:275 

Community property law, pro and con— 
16:195 

Competency of spouse as witness—7 :410*; 
9:281*; 18:220 

Consortium, negligent injury to husband— 
20:224 

Widow's rights in lieu of dower—9:404* 

See also Conflict of Laws; Divorce; Marriage; 
Probate Law; Witnesses 


ILLEGITIMATE CHILDREN 
Adoption, see Probate Law 
Birth certificates, amended—18:215 
Blood tests as proof of paternity—8:479* 


ILLEGAL PRACTICE OF LAW, See Unauthorized 
Practice of Law 


INCOME TAXATION, See Taxation 


INDICTMENTS AND INFORMATIONS 
Joinder of counts or offenses—7 :289* 
Prosecution by information—7 :414* 
Time and place of offense, requirements— 
7:411° 
Waiver under federal rule—18:162 
See also Criminal Law 


INFANTS 
Adoption, see Probate Law 
Prenatal injuries, damages—18:150, 159 
Public office, eligibility to hold—5:251 
Sales and leases, interests—10:120° 
See also Child Labor; Marriage; Negligence; 
Parent and Child; Torts 


INFORMATION, See Indictments and Informa- 
tions 


INHERITANCE TAXATION, See Taxation 
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INJUNCTIONS 
Prostitution, house of —19:352 
Rainmaking—19 :385 
Sunday movies as public nuisance—1 :238 
Usury, relief against—6:326 
See also Contempt; Nuisances; Unfair Com. 
petition 
INSANE PERSONS 
Irresistible impulse, proof as defense—14:174 
Mental accountability, military law—15:261* 
Right from wrong test—19:125 
Kansas reaffirms—20:199 


INSOLVENCY, See Bankruptcy 
INSTITUTES, See Education, Legal 
INSTRUCTIONS, See Juries 


INSURANCE 
Accident insurance, carriers, indemnity— 
6:173* 
Agents, authority to effectuate policy —6:236° 
Annuity, see Annuities 
Bank deposits, federal limit—11:358 
Disability 
Printing of exceptions—18:274 
Waiver of premium—1 :237 
Fidelity insurance 
Bonds, responsibility of insurers—9 :434* 
Fire insurance 
Encumbrances, effect upon validity—4 :308 
Life tenant’s accountability to remainder- 
man—9:422° 
Mortgagee’s right in mortgagor’s—8 :31° 
Group medical and hospital—8:287* 
Liability insurance 
Federal declaratory judgment act—8:195°* 
Jury, information as to—1:168 
Motor vehicle responsibility law—9:367 * 
Proposed laws discussed—21 :315 
Life insurance 
Lawyers and—10:167°* 
Misrepresentations 
Applications, in—17:214 
Avoidance of policy for—7:23* 
Murder of insured by beneficiary—5 :178 
Presumption against suicide, effect on burden 
of proof—8:46° 
Representations and fraud—6:241°, 345 
Parol and extrinsic evidence, admissibility— 
9:440° 
Regulation and supervision—2:32° 
Riders, effect on policies—9:438* 
Service of process, see Process 
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INTEGRATION, See Bar Organization 


INTEREST 
Injunctive relief against usurious—6 :326 
Rate regulation in Kansas—18:292; 19:84 
See also Bills and Notes 

INTERNATIONAL LAW 
American, importance to lawyers—11:201 

Book review—12:120° 

Development and systematization—8:415* 
Doctrines and human rights—20:167 
Law in a world at war—11:7 
Treaty powers, see Constitutional Law 
World law and order—13:328 


INTERSTATE COMMERCE, See Constitutional 
Law; Employer and Employee 


INTERSTATE COOPERATION, See Criminal Law 
INTOXICATING LIQUORS, See Criminal Law 


INVESTMENTS 
Standards act (prudent man rule) —18:300 


JOINDER 
Automobile guest statute—8 :482° 
Cause of action—18:56 
Election of remedies, see Remedies 
Indictment or information, counts or offenses 


—7:289° 
JOINT ADVENTURES, See Partnership 


JOINT TENANCY 
Act of 1939, Kansas—7 :377° 
Contractual aspect of joint and mutual will— 

19:283 

Creation without third party?—15:241° 
Death of joint tenant, title—18:211 
Disadvantages—21:351; 22:128 
Income taxation, see Taxation 


JOURNAL, See Bar Association of Kansas 


JUDGES 

Amendment to Kansas constitution affecting 
—17:1 

Book review, “Conduct of Judges and Law- 
yers”—21:289 
Ethics, comments as to—21:346 

Conduct of courts—17 :317 

Exercise of non-judicial functions—7:172° 

Judicial reapportionment—13 :179 

Selection and tenure—2:16*, 100°; 16:1 

Syllabus and the law of the case—21:197 

See also Biography; Contempt; Courts 


JUDGMENTS 

Declaratory judgments 
Federal act, liability insurance—8:195* 
Separability doctrine—6:348 

Nunc pro tunc entry, notice—18:250 

Representative suits, res judicata—2:297 

Res judicata and demurrers—16:271; 19:159 

Unconstitutional statute, effect—6:346 

See also Conflict of Laws; Mortgages 


JUDICIAL COUNCIL 
Reports of —1:76; 2:65*%, 137°; 4:85; 5:89°; 
6:81; 7:85°%; 8:140*; 9:94*; 10:64*; 
11:66; 12:59* 
Statistics, collection—10:163* 
Work in various states—1:210 


JUDICIAL REVIEW, See Administrative Law 
JUDICIAL SALES, See Judgments; Mortgages 


JURIES 
Book review, “Law and Tactics in Jury Trials” 
—18:380 
Citizen as a juror—14:136, 189 
Defense of jury system—4:220; 19:211 
French law and procedure—1 :31 
Grand jury, charge to—7:254* 
Instructions 
And special questions—10:149*; 16:160 
Burden of proof, manslaughter—20:117 
Death sentence—17 :492 
Duty of making—7 :294* 
Objection to—8 :335* 
Presumptions and inferences—2:141* 
Misconduct in jury room—7 :401* 
Right to trial by jury 
Actions at law and equity—15:290* 
Compulsory reference statute—3:164 
Ordinance violation, city—17:279 
Special questions, see “Instructions,” supra 
Voir dire examination in Kansas—1:125 
Insurance, informing jury of —1:168 
See also Constitutional Law; Trials 


JURISDICTION 
Federal jurisdiction 
Exercise exclusive as to areas acquired-— 
6:322 
State sovereignty as affected by—6:315 
See also Conflict of Laws; Courts; Equity; 
Probate Law; Process; Taxation 


JURISPRUDENCE 
American efforts, principles—11:319 
Current tendencies in—6:1 
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JURISPRUDENCE (Concluded) 
Historical analogies and tendencies—6:121° 
Law in a world at war—11:7 
Prospect pleases, the—14:229 
LABOR LAW 
Act of 1943, Kansas—12:14°, 31° 
Arbitration, voluntary—22:212 
Book notice, “Labor Relations Law”—19:191 
Child labor amendment unnecessary—7 :207 ° 
Collective bargaining agreements—10:396° 
Federal Labor Relations Act of 1935—7:311° 
Closed shop agreements [§§ 7, 8 (a) (3)] 
—19:178 
Freedom of speech—10:198* 16:319 
Industrial court law—6:7 
Reform, third party legislators—17 :312 
Unions, municipal employees, right to join— 
14:278 
Wage and hour law (federal) 
Book on, notice of —20:226 
Constitutional questions discused—5:256 
Exemptions and other problems—19:138 
History, purposes and coverage—19:129 
Interstate commerce and—13:228 
Jurisdiction of state courts—9:354° 
Motor carrier act exemption—16:417 
Problems of lawyers, some—10:245° 
Wage stabilization (1950)—20:8, 244; 
21:153 
See also Employer and Employee 
LANDLORD AND TENANT 
Parol evidence to vary written lease—4:165 
Rent 
Federal act of 1947, maximum—16:355 
Security deposit as an advance—22:147 
Voidable leases, termination—17 :360 
LARCENY 
Failure to return rented car—1:170 
LAW ENFORCEMENT, See Criminal Law 
LAW PRACTICE, See Astorney and Client; Non- 
resident Lawyers; Practice and Procedure; Un- 
authorized Practice of Law 


LEASES, See Landlord and Tenant 


LEGAL ASSISTANCE 
Benefits to community—18:203 
Benefits to lawyer—17 :410 
Book notice, “Legal Aid in the United States” 
—20:186 
Clinic, function and values—19:183 
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LEGAL ASSISTANCE (Concluded) 


History and plan—19:241 

Navy adopts office plan—12:134° 

War work by Kansas bar—14:5, 19 
LEGAL EDUCATION, See Education, Legal 
LEGAL ETHICS, See Esbics, Professional 


LEGISLATION 
Condition as delegation of legislative power— 
6:307 
Curative, see Curative Legislation 
Kansas 
Developments, 1941-1946—15 :5 
Developments, 1951—19:303 
Port of entry law—3:115 
Special, see Constituional Law 
Summaries by revisor of statutes 
Enactments of 1945—13:291 
Enactments of 1947—15 :333, 379 
Enactments of 1949—17:413, 447 
Enactments of 1953, announcement— 
21:306 
Third party legislators—17 :293 
Neglect of statutory law cited—16:316 
Referendum conditions, validity—9:182° 
Relief of delinquent taxpayers, validity— 
6:334 
LEGISLATURES 
Admissions to the bar, powers—18:375 
Aiding state legislatures—1 :296 
Inherent power to convene—9:185° 
Kansas, lawmaking lawyers (1947)—15:383 
Admonitions (1949)—17:350 


LIABILITY INSURANCE, See Insurance 


LIBEL AND SLANDER 
Candidates for office, status—4:168; 5:167 
Radio, defamation by—4:245 
Testamentary libel, liability of estate—17 :490 


LIBRARIES 
Book on law libraries, notice—22:229 
County law libraries—22:112 
Income tax statutes—15:288° 
District court libraries—19:317 


LIE DETECTOR, See Evidence 


LIENS 
—8:63° 
Agisters’ liens—9:448° 
Artisans’ liens—16:223 
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LIENS (Concluded ) 
Garage keepers’ liens—10:305° 
Storage of goods—9 :446° 
See also Mortgages 

LIFE INSURANCE, See Insurance 

LIMITATION OF ACTIONS 
Continuing nuisance—5 :335 
Continuing trespass, recurring injury—5:180 
Constructive trusts and—7 :193° 
Counterclaim or set-off, pleading barred— 

11:158 

Creditors, recording acts—14:282 
Malpractice, when action accrues—16:422 
Wrongful death actions—22:150 


LITERATURE 
Law, lawyers and—5:234 
What lawyers read—19:236 
See also Book Notices; Book Reviews; Lié- 
braries 
LOANS, See Interest; Investments; Mortgages 
LOTTERIES 
“Bank night” as violation—6:336 
MALICE 
Intoxication, effect on—16:419 
MALICIOUS PROSECUTION 
Advice of counsel as defense—2:217 
MARKETABLE TITLE, See Titles to Land 
MARKETING, See Cooperatives 
MARRIAGE 
Annulment and divorce, identical grounds— 
15:96 
Breach of promise 
Implied from conduct? —11:361 
Common law marriage 
General comment—20:217 
Validity—14:275 
“Migratory,” critcized—19:329 
See also Divorce; Husband and Wife 
MARRIED WOMEN 
Public employment of, problems—9:271* 
See also Husband and Wife 
MARTIAL LAW, See Milstary Law 
MASTER AND SERVANT, See Employer and 
Employee 
MECHANIC’S LIENS, See Liens 
MEXICO 
Corporate activities—15 :400 
Taxes—16:302 
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MILITARY LAW 


Articles of War, proposed changes—16:100 
Courts-martial 
Army law, 1948 reform—17 :459 
Civil courts and, comparison—10:361°* 
Criminal cases in state courts, comparison— 
11:309 
Double jeopardy, imperious necessity— 
17:352 
Function of courts and boards office— 
12:7° 
Mental accountability under—15:261° 
Selective service 
Draft board resolutions, illegal—20:370 
Jurisdiction of courts—13:263 
War time military areas—11:163 


MINES AND MINERALS 
Easements, right of access through strata— 
20:115 
Partnerships, mining—7 :384° 
Royalties and deeds, distinctions—16:28 
Taxation of mineral reserves—14:137 
Tidelands controversy—22 :63 


MINIMUM WAGE LAWS, See Labor Law 
MINORS, See Infants 


MISREPRESENTATION 
Liability for honest—8 :395* 
Life insurance applications—17 :214 
See also Fraud; Insurance; Unfair Competi- 
tion 


MONOPOLIES, See Restraint of Trade; Unfair 
Competition 
MORTGAGES 
Assignment and the payment statutes—8 :488* 
Broker as agent of borrower or lender— 
7:180° 
Chattel mortgages 
Conditional sales distinguished—19:169 
Conversion, liability under federal packers 
and stockyards act—17 :244 
Potential posession doctrine and statute— 
4:315 
Copyright as security—12:257 
Foreclosure cases 
Equity powers of courts—1:301 
Junior lienholders and—10:412° 
Insurance, rights of mortgagee in—8:31° 
Priority problems—19:61 


Loans of H.O.L.C_—6:328 


*Sapply exhausted; copy available on loan from Scate Law Library, Topeka, Kansas. 


The number in front of the colon refers to the volume; 


the other, to the page. 





302 


MORTGAGES (Concluded) 
Redemption (Concluded ) 
— - in possession, right to compel—- 
3176° 
Purchase money, period—1:315 
Relief, legislation, history—17 :307 
See also Liens 
MOTOR VEHICLES 
Cases before corporation commision—18:122 
Cases, preparation and trial—16:42 
Collision, brief of Kansas cases—12:190° 
Conditional sales 
Recording and certificate of title acts— 
19:89, 273 
Rights and remedies—19:169 
Title, sale on condition—22:242 
Contracts for sale of 
Option to repurchase—17 :248 
Specific performance, new car—17:470 
Financial responsibility laws 
Operation of Kansas law—9:367 * 
Plea for enactment in Kansas—4 :317 
Proposed laws discused—21 :315 
Guest statute 
Gross and wanton negligence—4:170; 
10:419° 
Joinder under—8:482° . 
Passenger’s right of action against third 
person—1:145 
Payment, share-ride agreement—20:111 
Payment, when joint ventures, not—17 :98 
Relationship, creation of —10:297* 
Loaning to another, liability—4:171 
Parking lot owner, theft liability—17 :242 
Port of entry law—3:115 
Recovery by unlicensed operator—2:213 
Service of process, see Process 
Traffic courts, see Comrts 


MUNICIPAL CORPORATIONS 


Book review, “Law of Municipal Contracts 
with Annotated Model Forms”—21:293 

Boundary lines, see Real Property 

Cash Basis Act of 1933—1:291 

City attorneys organize—16:152 

Employees, right to join labor unions— 
14:278 

Extraterritorial police power—3:193 

Governmental and private functions—2:278 

Local option, constitutionality—6:340 

Occupation tax under authority to “license 
and regulate”—1:169 

Planning, see “Zoning,” past 
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MUNICIPAL CORPORATIONS (Concluded) 


Special legislation, see Constitutional Law 
Torts, liability for 
Defective streets and sidewalks—4:322. 
19:379 
General discusion—9:200°, 280°; 19:376 
Charities—22:355 
Immunity, doctrine of —20:275 
Nuisances, creation or maintenance— 
15:303° 
Public officers—11:167 
Water damage to private property—21 :208 
Workmen's compensation law—4:197 
Proprietary functions—22:244 
Zoning 
City planning and—13:255 
Esthetic, and the police power—5:215 
See also Bonds; Libraries; Police; Police Power 


MURDER, See Homicide 
NATIONAL INDUSTRIAL RECOVERY ACT 


Analysis, constitutional phases—2:127 °; 
3:134 
Comments on dangers—2:210 


NEGLIGENCE 


Attractive nuisance, liability—4:325 
Charities, liability—19:368; 22:355 
Comparative negligence—21 :232 
Consortium, see Husband and Wife 
Contributory negligence 
Crossing in front of car—1:314 
Wantonness as avoiding defense—17 :109 
Dark premises, injuries on—1:237 
Election of remedies, see Remedies 
Electricity, high voltage lines—2:146° 
Food, liability for impure—4:330; 7:183° 
Guest statute, see Motor Vebicles 
Independent contractor, employer's liability— 
6:177° 
Last clear chance—2:107*, 203; 4:323 
Compared with humanitarian—18 :334 
Legal cause, comments on—4:158 
Municipal torts, see Municipal Corporations 
Occupational diseases, employer's liability— 
6:234° 
Proximate cause 
Independent tort feasors—18:144 
Liability act, proposed—18:307 
Theories of causation—11:353 
Prior acts of, reputation for care—4:252 
Railroad crossing safeguards—10:398° 
Relational interest, interference with—16:439 


*Supply exhausted; copy available on loan from Scate Law Library, Topeka, Kansas. 
The oumber in front of the colon refers to the volume; the other, to the page. 





303 


INDEX TO VOLUMES 1 THROUGH XXII 


NEGLIGENCE (Concluded ) OIL AND GAS (Concluded) 


Res ipsa loquitur 
Blasting operations—20:285 
Doctrine discussed—14:239 
Effect on trial of a lawsuit—3:158 
Exclusive control over apparatus—12:132° 
Fellow servant rule abrogated, application— 

16:424 

Shock, injury resulting from—5 :303 

Sleep, relation to—20:368 

See also Damages; Employer and Employee; 
Motor Vebicles; Municipal Corporations; 
Remedies; Torts 

NEGOTIABLE INSTRUMENTS, See Bills ond 
Notes; Commercial Law 


NEWSPAPERS 
Freedom of press, See Constitutional Law 
Right of privacy of individuals—5 :203 
Photographs, consent to publish—21:381 


NEW TRIAL, See Trials 


NONRESIDENT LAWYERS 

Practice in Kansas—2:110°, 285 
NOTICE 

Agency termination—21:399 

Defective instruments, record as actual— 

10:282° 
Nunc pro tunc entry—18:250 
See also Probate Law 


NUISANCE 
Light as trespass or—18:142 
Prostitution, houses of —19:352 
Sunday movies as public—1:238 
OFFICE MANAGEMENT, LAW 
Book on, notice of —21:217 
Draftsmanship, legal—18:104 
Pleadings in civil actions—18:109 
General suggestions—11:245 
Income tax office procedure—17 :202 
OFFICERS 
Errors of public, duty to compensate—1 1 :167 
Tort liability, see Municipal Corporations 
OIL AND GAS 
Book, “Oil and Gas Rights,” notice of —22 :365 
Gas proration and restrictions—6:149° 
Minimum price fixing as—21:212 
Implied covenants in leases 
Classification of Kansas cases—22:246, 336 
Effect of wartime regulations—11:102 
Lessor’s remedies, curtailment—19:394 


Implied covenants in leases (Concluded) 
Proration, effect upon—16:13, 24 
Income taxation, see Taxation 
Joint ventures and mining partnerships, etc.— 
8:20° 
Lease extension, beginning a well as—6:261 
Leases and mineral conveyances—8:25* 
Leases and unitization—21:136 
Leases, minors’ and incompetents’ interests— 
10:120° 
Lessee’s interest, nature of —5 :306 
eee = nonparticipating royalty void— 
Perpetuation and termination of interests— 
21:320 
Pipe-line tax, constitutionality—7 :277* 
Royalties and mineral deeds, distinctions— 
16:28 
Royalties and mineral fees, conveyances— 
8:241° 
Royalties and overriding royalties, landown- 
ers'—9:29° 
Royalty assignee’s liability on prior mortgage 
—10:196 
Statute of frauds, effect on transactions— 
9:129° 
Taxation of mineral reserves—14:137 
Tax (income), see Taxation 
Tidelands controversy—22:63 
OPTIONS 
Local Option, See Municipal Corporations 
Remedy upon breach of contract—13:248 
Repurchase of new car—17:248 
PARENT AND CHILD 
Adoption, see Probate Law 
Birth certificate for legitimated child—18:215 
Interfering with relationship, damages— 
18:248 
Protection of interests—14:272 
See also Illegitimate Children; Infants 
PARTITION, See Real Property 
PARTNERSHIP 
Creditors’ rights in assets—3 :283 
Entity theory, possession of property—18:146 
Estates, administration of —10:181° 
Family, income tax—18:148; 19:16 
Illegality, enforcement of agreement, when— 
16:418 
Involuntary bankruptcy—4:144 
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PARTNERSHIP (Concluded) 
Mining partnerships—7 :384* 
Joint ventures and—8:20°* 
Payments for interest in 
Income tax non-deductibility—21 :402 
PERSONAL INJURIES, See Damages; Employer 
and Employee; Negligence; Torts; Workmen's 
Compensation; Wrongful Death Statute 
PERSONAL PROPERTY, See Bailments; Liens; 
Negligence; Sales; Torts; Trover and Conver- 
Sion 
PLEADING 
Demurrers 
And res judicata—16:271; 19:159 
Evidence, to, use in Kansas—7 :398* 
Misjoinder of causes, to—18:56 
Negligence petition, to, sustained—16:441 
Divorce, defense of recrimination—17 :472 
Drafting in civil actions—18:109 
Election of remedies, see Remedies 
General denial in Kansas—1 :364 
Misjoinder of causes—5 :267; 18:56 
Wantonness, avoiding defense of contributory 
negligence—17 :109 
See also Joinder; Limitation of Actions; Prac- 
tice and Procedure; Probate Law. 
PLEDGES 
Law in Kansas—10:306* 
See also Liens; Mortgages 


POLICE 
Improvement suggestions—3 :207 
Liability, arrest without warrant—15 :307° 
POLICE POWER 
Esthetic zoning—5 :215 
Extraterritorial—3 :193 
See also Constitutional Law; Municipal Cor- 
porations 
POLITICS 
Lawyers’ duty to engage in—3:24 
Third party legislators in Kansas—17 :293 
PORT OF ENTRY LAW, See Motor Vebicles 


POWER OF ATTORNEY 
Recommended forms—11:342 


PRACTICE AND PROCEDURE 
Advice to young lawyers—2:257 
Austrian civil procedure (Klein's code)— 
12:121° 
Lessons in administration—22:184 


PRACTICE AND PROCEDURE (Continued) 


Conclusions of law, see Findings of Fact 
Condemnation, see Eminent Domain 
Constructive service, see Process 
County Attorneys, hints for—17:387 
Cross examination 
Scope of in Kansas—9:286° 
Demurrers, see Pleading 
Election of remedies, see Remedies 
English courts—7:1° 
Expediting civil cases—3:294; 4:53 
Federal Code, Title 28, recent changes— 
17:229 
Analysis of 1948 revision—18:91 
“Assignee clause,” status—17:277 
Removal procedure—17 :276 
Federal rules of civil procedure 
Adoption by Kansas?—21:130; 22:122 
Study suggested—22:191 
Digest of —7:127° 
Purposes and scope—7 :9° 
Explanation of principal—20:158 
Trial of civil actions—17:177 
Federal tax court, rules and discretion— 
17:108 
French law and procedure—1 :31 
General denial in Kansas—17 :364 
Income tax, see Taxation 
Instructions, see Jurses 
Legislation in Kansas, 1941-1946—15:9 
Legislation in Kansas, 1951—19:303 
Motor vehicle cases—16:42 
Office, see Office Management, Law 
Preparation for trial—17 :3 
Personal injury cases—21:142 
Pre-trial procedure—19:5 
Probate code, see Probate Law 
Procedural law 
Agencies, see Administrative Law 
Constructive service, see Process 
Improvement processes—18:310 
Lessons in administration—22 :183 
Judicial eclecticism—20:21 
Railroad claim agent, experiences—1 :40 
Record, making the—3:131; 8:466°; 16:292 
Supreme court appeals—1:189 
Briefs and abstracts—10:376° 
Survey in Kansas 
Juries and judicial statistics—10:156° 
Rules of court-—8:437° 
See also Administrative Law; Appeal and Ex- 
ror; Attorney and Client; Conflict of Laws; 
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PRACTICE AND PROCEDURE (Concluded) 
Constitutional Law; Contempt; Courts; 
Criminal Law; Evidence; Findings of Fact; 
Juries; Pleading; Process; Remedies; Trials; 
Witnesses 


PRESUMPTIONS, See Evidence 


PRICES 
Alcoholic beverages, Kansas—18:153 
Control, approach to—20:244 
Control, office of —13:7* 
Defense mobiliation (1950)—20:8 
Natural gas, minimum, for conservation— 
21:212 
Stabilization, procedures—21 :163 


PRINCIPAL AND AGENT 

Brokers 
Agent of borrower or lender, as—7:180° 
Burden to show performance of contract— 

17:355 

Charities, tort liability—19:368; 22:355 

Employer's liability for negligence of inde- 
pendent contractor—6:177* 

Insurance, authority of agent to effectuate— 
6:236° 

Termination by operation of law—21:399 

See also Employer and Employee 


PRIVACY, RIGHT OF 
Newspaper'’s right to invade—5 :203 
Photographs, publication without consent— 
21:381 


PRIVATE LAW 
Legislation in Kansas, 1941-1946—15:6 
Legislation in Kansas, 1951—19:306 


PROBATE LAW 
Adoption law 
Adults—15:160, 169 
Illegitimate child of married woman— 
15:397; 17:95 
Notice, adequate—22:206 
Procedure in Kansas—19:332 
Amendments or proposed changes in code 
Adoption law—15 :397 
Adults—15:160, 169 
Changes, 1941-1946—15:153, 169 
Changes (1951)—20:18 
District court jurisdiction—13:183, 191 
Appeals before 1945 amendment— 
15:161 
Report of Code Committee—9:52° 
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PROBATE LAW (Continued) 
Articles prior to code of 1939 
Adopt a new code?—1:225 
Changes in substantive law proposed— 
7:19° 
Contest and probate of wills—7:42* 
Evolution and jurisdiction of courts— 
6:134°* 
Jurisdiction problems—S :143 
Procedure under, discussed—7 :32* 
Report of code committee—5 :30*; 10:29* 
Testamentary and living trusts—7 :36* 
Constructive trusts, see Trusts and Trustees 
Determination of heirship—3:291; 9:16* 
Developments, 1941-1946—15:153 
Comments on—15:168, 171 
Developments, 1951—20:12 
Equitable conversion, see Real Property 
Equity powers of probate court—8:78*; 
11:134, 144, 151; 18:99 
Estates tail in Kansas—1:203; 2:241 
Act of 1939—7 :377* 
Construction of limitation as—3:217 
Fiduciaries 
Removal, bond liability and contempt— 
22:259 
Sale or lease of realty—17:171 
Gift taxes, see Taxation 
Guardianship 
Creditors claims after termination—16:284 
Notice, adequate—22:205 
Realty, sale or lease—17 :171 
Homesteads 
Cole v. Coons—15 :98 
Insane spouse—15 :153 
Income Taxation, see Taxation 
Jurisdiction problems—13:183, 191; 15:392 
Death as quieting title?—18:208 
Nonclaim statute discussed—18:350 
Death does not quiet titl—19:313 
Decedents and wards—13:200 
Decree passing voidable title—18:363 
Disputed areas—18:97 
Prior to July 1, 1939—5:143; 6:134* 
Tolling of nonclaim statute—20:12 
Land titles, see Titles to Land 
Notice, adequate—18:205; 22:199 
Adoption proceedings—19:348 
Partition judgments (Thompson v. Hall)— 
13:339 
Partnership estates, administration—10:181° 
Practice and procedure—8:87 * 
Adoption, see “Adoption law,” supra 
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PROBATE LAW (Concluded) 

Practice and procedure (Concluded) 
Fiduciaries’ sale or lease of realty—17:171 
Nonresident testate estates 

Debt collection—16:284 
Election by spouse—16:279 
Origin and development (prior to 1939) — 
6:226° 
Problems in—15:386 
Probate, see “Wills” post 
Sales of real estate—19:146 
Secured claims, waiver of—17 :492 
Probate court, see Comrts 
Taxation (see also Taxation) 
Angles, some—17 :24 

Trusts, see Trusts and Trustees 

Wills (see also “Estates tail,” supra) 
“Children” as word of limitation—2:218 
Construction 

Contractual and testamentary instrument 
—18:270 
Contractual aspects of joint and mutual— 
19:283 
“Estate,” devise to, substitution—18:252 
Jurisdiction—16:278 
Trends (1951)—20:17 
Limitation as estate tail—3:217 
Reminders, see Real Property 
Conveyance as testamentary act—6:280 
Determinable fee followed by devise— 
3:153 
Drafting of, problems—9:23* 
Equitable estoppel—11 :363 
Future interests, see Real Property 
Jointly owned property, disadvantages— 
21:351; 22:128 
Libel under, liability of estate—17 :490 
Probate—15 :389 
Article prior to code of 1939—7 :42° 
Survivability of right to contest-—21:261 
Restraints on alienation—18:326 (see also 
Real Property) 
Sales by executors—16:281 
Real estate—19:146 

See also Courts; Escheat; Joint Tenancy; Tax- 

ation; Tenancy by the. Entirety 


PROCEDURE, See Practice and Procedure; Probate 
Lew 


PROCESS 

Constructive service 
Proposed revision—10:117° 
Recommendations as to 1951 act—20:242 
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PROCESS (Concluded) 
Personal service 
Foreign corporations—7 :403 * 
Nonresidents and noncorporate entities— 
7:406° 
Substituted service 
Insurers, unauthoried process act—19:274 
Minimum contacts doctrine proposed— 
21:269 
Nonresident motorists, limitation as to— 
17:254 


PROPERTY, See Real Property 
PROSTITUTION, See Criminal Law 
PROXIMATE CAUSE, See Negligence 


PSYCHOLOGY 
Lawyer and psychology—6:231° 


PUBLIC DEFENDER, See Criminal Law 
PUBLIC OFFICERS, See Officers 


PUBLIC RELATIONS 

Advertising in cooperation with others— 
12:18* 

Advertising in newspapers—21:82, 255 

Cooperation with the press—4:234 

Court formality details—19:205 

Definition and outline (1950)—18:178 

Ethics as part of —21:346 

Ethics book published—22:78 

Lawyer, judge and public—9:362°; 18:315 

Lawyers as others see them—18:13 

Manual for bar associations—22:138 

Organization for—22:233 

Recommendations of 1950 adopted—19:52 

Recommendations of 1951 adopted—20:39, 
57 

Recommendations of 1953 adopted—22:39 

You, the profession and—22:317 


PUBLIC UTILITIES 
Industrial court law—6:7 
Water companies 
Fire loss due to low pressure, liability— 
12:274 
See also Railroads 


PUBLIC WELFARE 
Charities, tort liabiliry—19:368; 22:355 
Federal Social Security Act of 1935—6:23 
Legislation in Kansas, 1941-1946—15:11 
Legislation in Kansas, 1951—19:311 


RACE SEGREGATION, See Constitutional Law 
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RADIO 
Defamation by, libel or slander? —4:245 


“Give-away” programs, income tax—17:370 
RAILROADS 

Claim agent's experiences—1:40 

Crossing safeguards, negligence—10:398° 

Taxation viewpoint, see Budgets 

Third party legislators in Kansas—17 :296 


RAINMAKERS 
Problems and liabilities of —19:385 


RAPE 
Evidence of other crimes, exception—17 :253 
Reputation, type of evidence—13:265 


REAL PROPERTY 
Act of 1939, Kansas—7 :377° 
Alienation, see “Restraints on,” post 
Boundary lines—12:271 
Kansas and Misouri river case—13:264 
Municipal corporate—8 :469* 
Community property, see Husband and Wife 
Equitable conversion, sale by guardian— 
17:474 
Estates tail, see Probate Law 
Fiduciaries (see also Probate Law) 
Sale or lease—17:171 
Future interests 
to partial divestment—10:300° 
Alienation, see “Restraints on,” post 
Aspects of Kansas law, some—20:174 
Creation and characteristics—4:117 
Contingency, apparent or real—3:320 
Contingent estates by deed—5:181 
Woodley v. Howse—4:208 
Drafting wills and trusts, problems—9 :23* 
Jointly owned property, see Joint Tenancy 
Perpetuities, rule against—18:269; 20:176 
Gift followed by devise—3:153 
Oil and gas royalties, certain—21:95 
Wills, see Proate Law 
Partition, interests of incompetents—10:120° 
Power of termination, alienability—3:215 
Remainders 
Classification conflict in Kansas?—16:381 
Contingent, subject to attachment or execu- 
tion? —5 :269 
Vested or contingent—3:152; 18:269 
Restraints on alienation (Kansas) —18:326 
Future interests—20:174 
Power of termination—3:217 
Subjection to debts—16:241 


REAL PROPERTY (Concluded) 

Restraints on alienation (Concluded) 
Racial restrictions—18 :359 

Royalties, see Oil and Gas 

Tax titles, void and voidable—8 :471* 

Tenancy by the entirety—22:128 

Widow's rights in lieu of dower—9:404* 

See also Conveyances; Deeds; Escheat; Fraudu- 
lent Conveyances; Joint Tenancy; Landlord 
and Tenant; Mines and Minerals; Mort- 
gages; Oil and Gas; Probate Law; Statute of 
Frauds; Taxation; Titles to Land; Trusts 
and Trustees 


RECORDS AND RECORDATION 

Defective instruments, record as notice— 
10:282° 

Kansas recording acts 
Application to creditors—14:282 
Conditional sales—19:170 
Motor vehicle certificate of title—19:89, 

273 

Operation of —9:399° 

Trust deeds—3:156 

Trust receipts—3 :128 

See also Appeal and Error 


REGULATIONS, See Administrative Law 


RELEASE, See Torts 
REMAINDERS, See Real Property 


REMEDIES 
Election doctrine and Kansas cases—4:304; 
8:447° 
Negligence or breach of warranty—4:330; 
21:385; 22:334 
Food, liability for impure 
Furnished in restaurant—4 :330 
Wholesalers to consumers—7 :183* 
REMINISCENCES OF THE BAR 
Among ourselves—1:177, 243, 318; 2:149°*, 
223, 299; 3:167, 230, 322; 4:172, 254, 
335 
Hash, Country Style (see back of each quar- 
terly issue beginning with May, 1939, Vol. 
7, p. 418) 
Hutchinson, Wm. E., by—1:213 


RES IPSA LOQUITUR, See Negligence 
RES JUDICATA, See Judgments 


RESTATEMENT OF LAW, See Common Law; 
Torts; Uniformity of Laws 
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RESTRAINT OF TRADE 
Anti-trust laws, baseball as commerce—17 :358 
Contract to remove third person from com- 
petition—1:171 
Wage-hour law, see Labor Law 
RESTRAINTS ON ALIENATION, See Real Prop- 
erty 


REVISOR OF STATUTES, KANSAS 
Operation of office—6:284 
Summaries by, see Legislation 


RIVERS, See Waters and Watercourses 


ROMAN LAW 
Canon law, see Ecclesiastical Law 
Influence of —3:181, 306 


RULES, See Comrts; Practice and Procedure 


RUSSIA 
Communist affiliations, see Contracts 
Legal, social and industrial conditions—1:22 
SALES 
Bulk sales, tax collection—10:302* 
Conditional, see Motor Vebicles 
Implied warranty 
Election of remedies, see Remedies 
Exclusion of by express—3 :154, 
Food in restaurant—4 :330 
Liability of wholesalers to consumers for un- 
wholesome food—7 :183* 
Potential possession doctrine—4 :315 
Recordation, see Records and Recordation 
See also Commercial Law; Contracts; Prin- 
cipal and Agent; Taxation 


SCHOOLS AND SCHOOL DISTRICTS 
Race segregation, see Constitutional Law 
Reorganization (State, ex rel, v. Hines) — 
16:245, 251 


SEARCHES AND SEIZURES, See Constitutional 
Lew 


SELECTIVE SERVICE, See Military Lew 


SEPARATION OF POWERS, See Constitutional 
Lew 


SERVICE, See Process 


SET-OFFS AND COUNTERCLAIMS 
Can barred claims be pleaded as?—11:158 


SLANDER, See Libel and Slander 
SMALL LOANS, See Interest 
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SOCIAL SECURITY 
Federal Act of 1935—6:23 
Reserve fund, effect on credit structure—4:1 
See also Public Welfare 


STARE DECISIS 
Supreme court of U.S., status—14:65 


STATES 

Boundary settlement {Kansas v. Missouri) — 
13:264 

Function under U.S. Constitution—14:86 

Sovereignty as affected by federal—6:315 
Areas acquired within state—6:322 
Decline of state sovereignty—4:14 

Swift v. Tyson—what remains?—7 :232* 
Municipal bonds—9 :394 

See also Conflict of Laws; Constitutional Law 


STATUTE OF FRAUDS 
Agreements for sale of land 
Sufficiency of writing—21:389 
Deed as sufficient memorandum, no delivery 
—17:475 
Oil and gas transactions, effect on—9:129° 
Part performance, personal service as—6:238°* 


STATUTE OF LIMITATIONS, See Limitation of 
Actions 


STATUTES 
Curative, see Curative Legislation 
Ejusdem generis rule (federal )—18:356 
Kansas 
Compilation 
General Statutes of 1935—4:68 
General Statutes of 1949—17:408 
Condemnation, see Eminent Domain 
Corporation code, see Corporations 
Probate code, see Probate Law 
Publication of general—15:248°* 
Revisor of statutes, office of —6:284 
Sales act, retail—6:62 
Special legislation, see Constitutional Law 
Summaries of enactments, see Legislation 
Survival, see Survival Statute 
Syllabus of supreme court-—21:197 
Synopsis of citations—10:204*, 310°, 427° 
Neglect of statutory law cited—16:316 


STOCK, See Corporations 
SUBROGATION 


Employer and insurance carrier, right of ac- 
tion for wrongful death, workmen's com- 
pensation—8 :37 * 


*Supply exhausted; copy available on loan from Scate Law Library, Topeka, Kansas. 
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SUMMONS, See Process 
SUPREME COURT, See Courts 


SURVIVAL STATUTE 
Damages for personal injury, need for change 
—17:258 
Deeds, see Joint Tenancy 


SYLLABUS 
Myth as to law in Kansas—21:197 


TAXATION 
Assessments 
Equalization boards—18:370 
Nondiscriminatory over, due process— 
4:328 
Real estate and mineral reserves—14:137 
Book review, “Handling of Foreign Taxpay- 
ers’ Problems”—21:291 
Budget law of 1941, state—14:100 
Railroad tax man’s view—16:347 
Bulk sales, collection procedure—10:302° 
Chain store law—5:227 
Collection in another state—5:262 
Corporations 
Mexican corporate activities—15 :400 
Tax savings structure—15:199, 207, 211 
Death taxes, see “Inheritance taxation,” past 
Delinquent taxpayers 
Validity of relief statutes—6:334 
Diversion of highway tax funds—2:186 
Double taxation and due process—5:310 
Exemption of real estate—14:137 
Federal (see also “Income taxation,” post) 
New (1944)—13:21°, 47° 
Foreclosures, see “Real property,” post 
Freedom of the press restriction—4:326; 
6:343 
Gift taxes—9:10*; 19:24 
Decedent's income and fiduciary returns— 
15:190 
Estate planning, use of gifts in—19:214 
Intra-family annuities—17 :397 
Joint tenancy and—21:353 
Postponement of possession until death— 
8:426° 
Immunity of governmental instrumentalities 
—7:163* 
Income taxation 
Alimony, property transferred as—16:440 
Charitable exemption under § 101(6), 
LR.C—19:77 
Debts, bad, determination—18:262 
Debts, income from discharge of —18:157 


TAXATION (Continued) 


Income taxation (Concluded ) 
Decedent’s and fiduciary returns—15:190 
Deductions, federal—18:188 
Depletion, see “Oil and gas,” post 
Gifts, double deductions to cash-basis 
farmers—22 :360 
Improvements, soil terracing—22:362 
Legal institute expenses—21:345, 371 
Partnership, payments for interest in— 
21:402 
Estates, income currently distributable— 
18:272 
Federal, current problems—19:13 
New developments (1951)—20:4 
Federal, general perspective—18:182 
Federal, new (1944)—13:21°, 47° 
Federal reduction act (1948)—17:346 
Federal reorganization of B.L.R. (1952)— 
21:338 
Book on procedure, notice of —21:404 
Federal tax court 
Book on trial of cases in, notice of— 
20:380 
Rules and discretion—17 :108 
Gains or losses under § 117(j) LR.C— 
18:298 
Breeding animals—19:90; 20:360 
General principles of —9:244* 
Joint tenancies and—21:354; 22:128 
Law libraries, status of county—15:288* 
Life insurance—10:167* 
Minimizing, see “Tax savings problems,” 
post 
Office procedure—17 :202 
Oil and gas 
Deductions and depletions—10:127* 
Lessor’s—22:177 
Partnerships, family—18:148 
Radio “give-away” programs—17:370 
Retroactive legislation—2:290 
Amendments, 1953 Kansas—22:343 
Tax savings problems—15:174, 181, 188 
Corporate structure—15:199, 207, 211 
Minimizing—10:124* 
Notes, federal—11:156 
Trade or business, rental as—16:203 
Trust income, “Cliffordization”"—16:236 
Inheritance taxation 
Annuities and transfer taxes—7 :139° 
Intra-family annuities—17 :397 
Decedent's income and fiduciary returns— 
15:190 


*Supply exhausted; copy available on loan from State Law Library, Topeka, Kansas. 
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TAXATION (Concluded) 
Inheritance taxation (Concluded ) 
Deduction of federal before computing 
state—17:255 
Domiciliary, on non-domiciliary trusts— 
5:156 
Estate and gift tax, federal—19:24 
Postponement of possession until death 
—8:426* 
Estate planning—17 :338 
Disadvantages of joint tenancies—2:358 
Gifts, use of —19:214 
Medium sized estates—21 :364 
General discussion—9:8* 
Joint tenancies 
Disadvantages—21 :354, 358 
Exempt in Kansas, when—22:3 
Life insurance—10:167* 
Reverter by operation of law in inter vivos 
transfer, effect of—17:489 
Spiegel case and Kansas law—18:377 
Mexican taxes—16:302 
Occupations, tax under authority to “license 
and regulate”—1:169 
Power of states 
Pipe-line transportation tax—7 :277* 
Reconstruction finance corporation, stock of 
—5:176 
Retroactive legislation—2:290 
Spending, unlawful, remedy—6:300 
Probate law, some tax angles—17 :24 
Real property—14 :137 
Tax foreclosures—15:217; 16:174 
Sales tax, Kansas retailers—6:58 
Titles, void and voidable—8 :471° 
See also Constitutional Law; Trusts and Trus- 
tees 
TENANCY BY THE ENTIRETY 
Advantages over other deeds—22:128 
TITLES TO LAND 
Abstracts, examination suggestions—16:189; 
18:3 
Expense of —20:19 
Flubdub (newspaper editorial )—19:255 
Comments on—19:320 
Standards, see “Standards for title opin- 
sons,’ post 
Conveyances to trustees—10:260° 
Curative legislation—16:180 
Violation of 14th amendment—18 :373 
Marketable titles 
Clearance of Michigan titles—14:164 
Commentary on—14:162 
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TITLES TO LAND (Concluded) 
Marketable titles (Concluded) 
Must lawyers approve them?—9:142* 
Probate code, under——8 :72° 
Death as quieting?—18:208 
Nonclaim statute discused—18:350 
Death does not quiet—19:313 
Decree passing voidable title—18 :363 
Pueblo Indian land titlese—6:158* 
Restraints on alienation—18 :326 
As to race—18:359 
Future interests—20:174 
Slander of title, liability on contract—17:100 
Standards for title opinions—15:148; 17:161 
Adoption of recommendations—9 :73*; 
10:47°; 11:59; 13:65*%, 90°; 15:77; 
18:41; 20:62; 21:59 
As of May, 1946—15:264°® (also print- 
ed in up-to-date loose-leaf form sep- 
arate from Bar Journal) 
Death of joint tenant—18:211 
Tax titles, void and voidable—8 :471° 
See also Deeds; Real Property 
TORTS 
Annotations to Restatement, Kansas—3 :239, 
331; 4:178, 262; 5:186; 10:333°; 
11:291; 12:235 
Charities, liabiliry—19:368; 22:355 
Election of remedies, see Remedies 
Federal tort claims act 
Soldiers, non-service injury—20:360 
Suit on derivative claims—16:425 
Food, liability for unwholesome 
Restaurants, implied warranty—4:330 
Wholesalers—7 :183* 
Independent tort feasors (firearms) —18:144 
Infants 
Enticement of mother—18:248 
Prenatal injuries—18:150, 159 
Intent and motive, importance of —3 :37 
Liability, bases for analyzed—8:231° 
Liability of public officers—11:167 
Municipal, see Municipal Corporations 
Liability, proposed act—18:307 
Light as trespass or nuisance—18:142 
Medical treatment, improper—6:331 
Municipal liability, see Municipal Corpora- 
tions 
Photographs, publication without consent— 
21:381 
Rainmaking activities—19:385 
Relational interest, interference with—16:439 
Releases, to what extent binding—4:167 
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TORTS (Concluded ) 
Releases (Concluded ) 
Joint wrongdoers, reservation against others 
—21:266 
Res ipsa loquitur, see Negligence 
Slander of land title, liability in contract for 
sale—17:100 
Sleep, relation to negligence—20:368 
Transaction with deceased, as applied to— 
5:266; 8:393°; 11:220 
See also Damages; Fraud; Libel and Slander; 
Malicious Prosecution; Negligence; Nui- 
sance; Privacy, Right of; Remedies; Trover 
and Conversion; Unfair Competition 
TRADE BARRIERS, See Constitutional Law 


TRADE MARKS AND TRADE NAMES 
Similar or fanciful names, protection—17 :361 
See also Unfair Competition 


TRAFFIC COURTS, See Comrts 
TREATY POWERS, See Constitutional Law 


TRIALS 
Alibi defense, advance notice in criminal 
cases—7 :297°* 
Book review, “Medical Aspect of Trials” — 
21:292 
Contempt, validity of act for jury trial—6:270 
Continuances, admissions to prevent—7 :281° 
Courts-martial, see Military Law 
Demurrers, see Pleading 
Expediting civil cases—3:294; 4:53 
Federal civil actions—17:177 
Findings, see Findings of Fact 
Instructions, see Juries 
Misconduct in jury room—7 :401* 
Mistakes as seen by judge—18:115 
Motor vehicle cases, preparation—16:42 
New trial 
Excessive damages, remittitur as alternative 
—7:393° 
Inadequacy damages as ground, scope— 
7:388° 
Preparation for trial—17 :3 
Book on, notice of —20:305 
Motor vehicle cases—16:42 
Personal injury cases—21:142 
Right to jury, see Juries 
Right to open and close, effect of admission— 
7:281° 
Technique of trial work—11:235 
Objections to relevency—1 :36 
Workmen’s compensation cases—11:333 
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TRIALS (Concluded) 
See also Criminal Law; Evidence; Juries; Prac- 
tice and Procedure; Witnesses 


TROVER AND CONVERSION 
Mortgaged chattels, liability under federal 
packers and stockyards act—17:244 
Tracing misappropriated property, augmenta- 
tion of assets—3:195, 302 


TRUST DEEDS, See Deeds 


TRUST RECEIPTS 
Recording, necessity of —3:128 


TRUSTS AND TRUSTEES 
Anti-trust laws, see Restraint of Trade 
Benefit of settlor, trusts for—16:430 
Charitable trusts 
Indefiniteness of beneficiaries—4:250 
Tort liability—19 :368; 22:355 
Constructive trusts 
Drafting wills and trusts, problems—9 :23 * 
Probate code and jurisdiction—18:363 
Yeager v. Yeager—11:255 
Statute of limitations—7 :193* 
Deeds, trust, duty to record—3:156 
Estate planning—17 :338 
Gifts, use of —19:214 
Joint tenancies, disadvantages—21:358; 
22:128 
Medium sized estates—21:364 
Express trusts in real estate 
Conveyances to trustees—i0:260° 
Future interests, see Real Property 
Inter vivos trusts, validity—3:270 
Investment standards act—18:300 
Resulting trusts, distribution of property ac- 
cumulated during course of illicit cohabita- 



























tion—17 :479 
Sale or lease of realty—17:171 
Taxation 
Domiciliary inheritance, non-domiciliary 
trusts—5:156 





Income tax, see Taxation 
Reverter by operation of law in inter vivos 
transfer—17 :489 
Spiegel case and Kansas law—18:377 
Testamentary and living trusts in probate 
court—7 :36° 
Tracing the trust res, “swollen assets”— 
3:195, 302; 17:333 


UNAUTHORIZED PRACTICE OF LAW 
Contempt of court—22:29 
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UNAUTHORIZED PRACTICE OF LAW (Concl'd'd) 
Contempt of court (Concluded ) 
Case decided—21:182 
General discussion—5:281; 20:70, 337 
Lay encroachments 
Committee report—4:47 
Elimination activities—1:218 
Legislation and other cures—4:151 
Nonresident lawyers—2:110*, 285 
State departments, practice before—10:371° 


UNEMPLOYMENT COMPENSATION 
Kansas law, comments on—8:260* 


UNFAIR COMPETITION 
Actions in federal courts, effect of Erie v. 
Tompkins—16:225 
Damages—16:228 
Trade names, similar or fanciful—17 :361 
Wage-hour law, see Labor Law 


UNIFORMITY OF LAWS 
Commercial Code 
Book notice, secured transactions under— 
22:366 
News of (1953)—22:2 
Sales article (Parts 1 and 2)—22:152 
Pattern for, in Western Hemisphere—13:127 
Principal and income act—18:306 
Reports of Kansas commissioners—15:137; 
16:154 
Restatement, annotations, importance— 
2:134* 
UNIONS, See Labor Law 


UNITED STATES 

Contracts, misrepresentation by agents— 
20:208 

Federal Tort Claims Act, see Torts 

Governmental indigestion, trends—1:8 

Historical analogies and tendencies—6:121° 

Individualism, rugged or otherwise—3:1 

“Isms” —16:54 

Prospect pleases, the—14:229 

Savings bonds, effect of gift causa mortis— 
17:97 . 

Selective service, see Military Law 

Tidelands controversy—22 :63 

Trade cooperation, post-war—13 :136 

See also Constitutional Law; Courts; Federal 
Employers’ Liability Act 


USURY, See Interest 
VALIDATING ACTS, See Curative Legislation 
VEHICLES, See Motor Vebicles 





VENDOR AND PURCHASER, See Records and Re. 


cordation; Sales 
VERDICTS, See Juries; Findings of Fact 


VETERANS 

Affairs of peace, assume—15:1 

Kansas lawyers in W.W. II—11:257, 371; 
12:61° 

Placement committee for lawyers—14:135 

Seek a mouthpiece at home—14:129 

World War I act, exemption of benefits— 
1:239 

World War II memorial—17 :157 
Dedication in Supreme Court—18:47 

See also War 


WAGES, See Labor Law 


WAR 
Atomic energy act of 1946—15:255° 
Law in a world at—11:7 
Legal profession and W.W. II—12:1° 
Military areas during—11:163 
Navy legal assistance plan—12:134°* 
Renegotiation of war contracts—12:97 * 
Reports of war work committee—13:68°; 
15:83 
Tribute to Kansas lawyers in W.W. II— 
12:12* 
See also Military Law; Veterans 
WARRANTIES, See Insurance; Remedies; Sales 
WARRANTS, See Arrest 


WATER AND WATERCOURSES 
Kansas v. Colorado, litigation—1:118 
Municipal tort liability—21:208 
Rainmaking—19:385 
Water company liability for fire loss due to 
low pressure—12:274 


WEAPONS 
Federal tax on, validity—9:178* 


WILLS, See Probate Law 


WITNESSES 
Competency—18:220 
Deceased or absent witnesses—4 :332 
Deceased persons, transactions with— 
9:170*; 10:143°; 17:323 
Tortious act as—5:266; 8:393*; 11:220 
Mental competency—9 :449° 
Preliminary questions, effect—9:289° 
Spouse, incompetent or privileged? — 
7:410*; 9:281°; 18:220 
Depositions, see Evidence 
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WITNESSES (Concluded) 
Examination 
Objections to relevency—1:36 
Scope of cross-examination—9 :286° 
Impeachment—9 :292° 
Corroboration of, after—9:427° 
Privileged communications 
Attorney and client-—9:166°; 18:229 
Physician and patient—18:234 
Spouse, incompetent or?—7 :410°; 18:220 
Waiver in Kansas—9:162° 
Refreshing memory—9 :296° 
Self-incrimination 
Blood samples of accused—19:271 
Extent of privilege against—4:298 
Privilege of accused—9:175°* 
See also Criminal Law; Evidence; Trials 
WORKMEN’S COMPENSATION 
Aggravation of pre-existing conditions— 
20:343 
Claimant's viewpoint—16:286 
Claims, waiver of statute—1:169 
County and municipal work—4:197 
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WORKMEN’S COMPENSATION (Concluded ) 
County and municipal work (Concluded ) 
Proprietary functions—22 :244 
Employer-employee relationship, tests for de- 
termining—16 :427 
Freezing as an accident—1 :239 
Horseplay, injuries from—15:299° 
Law in action—18:127 
Occupational diseases, employer's liability 
6:234° 
Review, see Administrative Law 
Subrogation, right of employer and insuror to 
wrongful death action—8 :37* 
Trial of a case—11:333 
WRONGFUL DEATH STATUTE 
Limitations 
Computation of period—22:150 
Conflict of laws—22:331 
Measure of damages—10:393* 
Need for legislative change—17:258 
Subrogees under workmen's compensation— 
8:37° 
ZONING, See Municipal Corporations 


REPRINTS OF INDEX TO VOLUMES I—xxil 


A limited supply of the Cumulative Index which appears on pages 285-313 of this 
issue of the Journal is being reprinted in a separate paper-bound brochure in exactly the 


same form as it is printed herein. 


Any member of the Bar Association of the State of Kansas desiring such a reprint may 
obtain a copy of it at the price of $1.00 each. Others may obtain it at a cost of $1.50 per 


copy. 


Orders for the reprints of the, Cumulative Index to the first 22 Volumes of the Bar 
Journal may be sent to the Executive Secretary of the Bar Association of the State of 
Kansas, 820 Quincy Street, Topeka, Kansas; or to the Editor-in-Chief of the Journal, 
Third Floor, Statehouse, Topeka, Kansas.—F. C. 
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PUBLIC RELATIONS 


YOU . . . THE PROFESSION and good PUBLIC RELATIONS 


By COMMITTEE ON PUBLIC RELATIONS 


“What do you do?” 

“T’m a lawyer.” 

“Oh yes, you get people out of trouble.” 

“Yes, but that is only a small part of our work.” 


Every time you answer such a question; in fact, whenever you talk about your 
work or the profession, that is PUBLIC RELATIONS. You, personally, are rep- 
resenting your bar association and your profession. You are their goodwill am- 
bassador. 

What you say to your friend or neighbor is better than a news story, a maga- 
zine article, a radio or TV show . . . because it is person-to-person and you 
are giving first hand information. The fellow next door, and his wife, will re- 
member what you tell them about lawyers and the services they are qualified 
to perform because you are their personal link with the profession. To them, 
and to the people you meet and talk with, YOU ARE THE PROFESSION! 
A boost for the profession is a boost for yourself. 

A friend of yours sees an item about the Association’s School Program in the 
paper. “I know a member of that association,” he thinks, and begins reading 
the story with greater interest. The next time he sees you he may remark, “I 
noticed in the paper that some of the members of your association are giving 
talks to the high school Government classes. It sounds to me like they are per- 
forming a real service in bringing this information to the students.” That is the 
prime purpose of our Public Relations program, to win friends for the profession 
and to make the services of the attorney better and more favorably known. 

You should outline to your friend the School Program and what we are striv- 
ing to accomplish under this particular program. 

But this responsibility for increasing public knowledge and appreciation of 
the profession isn’t just the job of a few lawyers . . . IT’S EVERY LAWYER’S 
JOB. The greatest of all good-will builders are the friendly day-to-day contacts 
of all of us in the community where we practice law. 

All phases of our activities are boosted a thousand-fold when each of us speaks 
well of the profession, shows lively interest in the Association’s affairs, and talks 
in a well-informed way about the Association’s projects, policies and programs. 

All lawyers share in the job of getting the essential facts about the profession 
across to the public—the service its members render, the place it occupies in 
the community and to form a better understanding on the part of the public of 
the situations which call for the services of a lawyer. 

Does this mean you should deliver a sales talk every time you meet 
a friend on the street or talk on the telephone? Of course not! 

But in order to do a good job of Public Relations for the profession and to 
help your prestige in the community, you can do this: 

1. KEEP UP-TO-DATE WITH YOUR PROFESSION. Keep abreast of all 
late developments in the Statutes and Decisions. Read the Advance Sheets. 
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Be familiar with the changes in laws including income tax law regulations 
as they affect your practice and your clients’ affairs. Many stimulating 
thoughts can be obtained by reading current legal periodicals. 

. TAKE AN ACTIVE PART IN YOUR ASSOCIATION. The Association 
has many standing and special committees that need the thoughtful counsel 
which you can provide. Read the BARLETTER and the KANSAS BAR 
JOURNAL as well as other legal periodicals. Know about the present 
Public Relations activities of your Association and announced plans for the 
future. 

. ACCENTUATE THE POSITIVE. Good news bears repeating. By saying 
a good word for the profession you are really putting in a good word for all 
ofus . . . as well as yourself. 

. ELIMINATE THE NEGATIVE. Help correct wrong impressions about 
the profession. Spike groundless rumors. FACTS FIGHT MISINFORMA- 
TION. You are a vital member of the profession and your statements are 
most effective in correcting misinformation. 

. BE HELPFUL, pleasant, courteous and sincere in all your contacts. Remem- 
ber that to many people you ARE the profession. When you have a client 
in your office, or you are representing him in Court, his problem is the 
most important thing before him. Take time to explain to him the nature 
of the action in which he is involved. Many misunderstandings arise be- 
cause this isn’t done. 

. FAMILIARIZE YOURSELF WITH THE PR 6 POINT PROGRAM. The 
Public Relations committee is emphasizing six ways of improving relations 
with the public. These are: Less Legal Delays, Uniform Formality and 
Dignity of Procedure, Procedural Improvement, Public Information, Speak- 
ers’ Bureau Program and our School Program. 

. CONTINUING EDUCATION. Attend Legal Institutes and avail your- 
self of the other opportunities of improving your professional knowledge. 
More and more complexity is developing in the law and the lawyer owes it 
to his clients and to his profession as well as to himself to keep abreast these 
developments. 

. BEA GOOD CITIZEN. By taking part in church activities, young people’s 
and adult work, governmental functions, Boy Scouts, PTA, Red Cross, or 
other civic or social projects, you are not only contributing to the welfare 
of the community—you are building good Public Relations for yourself 
and for the profession. By training, the lawyer can provide leadership in 
these activities and he can provide the sound thinking needed on the public 
issues of the day. 

. ACTIVATE YOUR LOCAL BAR ASSOCIATION. Many activities may 
be conducted on a state-wide basis but such programs as our School Program 
and Speakers’ Bureau Program must be implemented by local planning and 
action. Local, state and national association each fulfill important functions 
and your membership and active participation in each is needed. 
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NEW MEMBERS, 1954 
OF THE BAR ASSOCIATION OF THE STATE OF KANSAS 


Name 
Mark H. Adams, III 
John G. Atherton 
Eberle A. Baldwin 
John Bausch 
Paul D. Berkley 
Thomas C. Boone 
Dale H. Cooper 
Thomas W. Cunningham 
J. Joseph Conry 
Roger L. Davis 
Charles G. Dockhorn 
Robert W. Domme 
J. Richard Foth 
Miss Ramona L. Funk 
R. M. Gaither 
Vernon T. Hanlon 
Phillip L. Harris 
Benjamin Hartloff 
Gailen L. Keeling 
J. W. Kelly 
Nicholas W. Klein 
B. G. Larson 
Robert G. Lauck 
Don Little 
J. Ruse McCarthy 
Allyn McGinnis 
Warner Moore 
Bob H. Newton 
Alfred B. Page 
Randall D. Palmer 
Robert L. Piper 
William B. Pringle 
Jack Quinlan 
William L. Rees 
John A. Robinson 
Paul H. Royer 
Dick Sangster 
Richard W. Stavely 
Ted Templar 
Richard Wahl 
Thomas A. Wood 


Address 
2339 Wayne, Topeka, Kansas 
17 North Poplar, Hutchinson, Kansas 
Apt. 17, Washburn U., Topeka, Kansas 
701 Jackson, Topeka, Kansas 
900 Salina, Topeka, Kansas 
Apt. 31, Washburn U., Topeka, Kansas 
2655 N. Green, Wichita, Kansas 
415 W. Tenth, Topeka, Kansas 
4510 W. 72nd Terrace, Prairie Village, Kansas 
901 Lincoln, Topeka, Kansas 
Goodland, Kansas 
807 Western, Topeka, Kansas 
New England Building, Topeka, Kansas 
1309 College, Topeka, Kansas 
1611 Plass, Topeka, Kansas 
211 Topeka Bivd., Topeka, Kansas 
Central National Bank Bldg., Junction City, Kansas 
Wamego, Kansas 
1612 College, Topeka, Kansas 
301 West Armour, Kansas City, Missouri 
Apt. 66, Washburn U., Topeka, Kansas 
Box 1088, Dodge City, Kansas 
305 E. 19th St., Lawrence, Kansas 
819 North 7th St., Kansas City, Kansas 
830 First National Bank Bldg., Wichita, Kansas 
Apt. 32, Washburn U., Topeka, Kansas 
Court House, Wichita, Kansas 
1614 College, Topeka, Kansas 
216 W. 6th St., Topeka, Kansas 
204 National Bank Building, Pittsburg, Kansas 
200 E. First, Wichita, Kansas 
Apt. 80, Washburn U., Topeka, Kansas 
4117 W. 26th St., Topeka, Kansas 
Columbian Building, Topeka, Kansas 


_ Apt. 65, Washburn U., Topeka, Kansas 


P. O. Box 422, Abilene, Kansas 

1728 W. 17th, Topeka, Kansas 

923 First National Bank Bldg., Wichita, Kansas 
P. O. Box 608, Arkansas City, Kansas 

Lincoln, Kansas 

830 First Natl. Bank Bldg., Wichita, Kansas 
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WELCOME TO NEW LAWYERS 


In February, 1954, forty-one successful candidates for admission to the bar 
took their oath before the Supreme Court at Topeka. The Executive Council of 
this Association believes there is a need for liaison between the new attorneys 
who are still seeking associations or other opportunities and those established 
lawyers who desire to offer same or have knowledge thereof. For this purpose, 
lawyers are urged to make use of the Association’s office by forwarding pertinent 
information to John W. Shuart, Executive Secretary, 522 Garlinghouse Build- 
ing, Topeka, Kansas. The names and addresses were listed as follows: 


Name 
Harry Bryant Thornton 
Lewis Carson Smith 
Joseph Richard Foth 
Edwin John Dreiling 
Homer Charles Bittiker 
Robert Van Talkington 
Roy Everrett Williams 
David Henry Heilman 
George E. Grist 
Julian Harris Zimmerman 
Larry Edwin Keenan 
Theodore Mac Templar 
Ernest Layden Malone 
Robert Dean Hovey 
Marian Mussato Burns 
Thomas Aldin Wood 
George Robert Deeds 
Benjamin Edward Hartloff 
Richard Eugene Miller 
Alfred J. Garzoli, Jr. 
Richard Gordon Heywood 
Harvey Dell Ashworth 
Charles Eugene Watson 
Robert Glen Buschbom 
Donald Edwin Shultz 
Thomas Warren Ralston 
Milford Marion Magee 
Mildred Bagby Risely 
Ralph Leon Larson 
Dale Howard Cooper 
Robert Dale Rolander 
Edwin Gene McKinney 
Richard William Stavely 
Vernon Thomas Hanlon 
Bill Darras Delamaide 
John Henry Shaffer 
Benjamin Edward Franklin 
James Douglas Thigpen 
James Donald White 
Melvin Leon Kodas 
Richard John Southall 


Address 
Edwardsville 
Kansas City 
Topeka 
Wichita 
Kansas City 
Tola 
Bluff City 
Galesburg 
843 N. Terrace, Wichita 
Lawrence 
Seward 


Box 7, Agra 

1017 Arno Road, Kansas City, Mo. 
Burlingame 

1817 N. Poplar, Wichita 

1134 E. 13, Topeka 


1502 N. Kansas, Topeka 
327 N. Taylor, El Dorado 
2510 E. 25, Topeka 

737 Saline, Topeka 

532 Kansas, Topeka 
2655 N. Green, Wichita 
McPherson 

308 W. Peoria, Paola 
Lyndon 


Chapman 

506 W. Forest, Pittsburg 

7 W. 19, Hutchinson 

1044 Grandview, Kansas City 
327 N. Taylor, Topeka 

444 N. Market, Wichita 
Tonganoxie 

Roeland Park 


School 


Washburn 
Detroit U. 
Washburn 
Washburn 
Denver U. 
Washburn 
Washburn 
Washburn 
Washburn 
Weshburn 
Washburn 
Washburn 
Geo. Washington U. 
Washburn 
K.'U. 
Washburn 
Washburn 
Washburn 
Detroit U. 
Washburn 
Harvard U. 
U. of K. C. 
U. of K. C. 
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RECENT ADDITIONS TO THE STATE LIBRARY 


Anslinger, H. J., and Tompkins, William F. 
The traffic in narcotics. Funk & Wag- 
nalls, 1953. 

Atkinson, Thomas E. Handbook of the law 
of wills. 2d ed. Hornbook series. West, 
1953. 

Berger, Morroe. Equality by statute—legal 
controls over group discrimination. 
Col. U. pr., 1952. 

Busch, Francis X. Enemies of the state— 
an account of the trials of Mary Eu- 
genia Surratt, the Teapot Dome cases, 
Alphonse Capone, and the Rosenbergs. 
(Notable American trials series) 
Bobbs-Merrill, c. 1954. 


Committee on continuing legal education 
of the American Law Institute collab- 
orating with the American Bar Asso- 
ciation: 

Austin, Cyrus. Price discrimination 
and related problems under the 
Robinson-Patman Act. Rev. ed. 
Nov. 1953. 

Birnbaum, Harold F. Secured trans- 
actions under the Uniform Com- 
mercial Code. 2 v., Jan. 1954. 

Morgan, Edmund M. Basic problems 
of evidence. 2 v. 1954. 

Corbin, Arthur Linton. Contracts. 1 v. ed., 
West, 1952. 


Drinker, Henry S. Legal ethics. Col. U. pr., 
1953 


Ellis, Risdale. Trade secrets. Baker, Voor- 
his, 1953. 

Fisch, Edith L. and Schwartz, Mortimer D. 
State laws on the employment of 
women. Scarecrow pr., 1953. 

Hall, Jerome. Theft law and society. 2 ed. 
Bobbs-Merrill, 1952. 

Hawley, Lowell S. and Ports, Ralph B. 
Counsel for the damned—a biography 
of George Francis Vanderveer. J. B. 
Lippincott, c. 1953. 

Hughes, Rupert. The complete detective; 
being the life and strange and excit- 
ing cases of Raymond Schindler, mas- 
ter detective. . . Sheridan House, c. 
1950. 


Journal of Public Law. Emory University 
Law School. v. 1, no. 1, spring, 1952— 
on. 


Krueger, Harry and Waggoner, Leland T., 
eds. The life insurance policy con- 
tract. Little, Brown 1953. 


Kulp, Victor H. Oil and gas rights, with 
1954 pocket supplement. (published 
originally in American Law of Prop- 
erty) Little, Brown, 1954. 


McDermott, Thomas J. Deskbook on land 
titles and land law. W. H. Anderson 
Co., c. 1954. 


National Association of Claimants’ Com- 
pensation Attorneys. Transcript of 
proceedings of Mid-Winter Central 
States Conference held at Wichita, 
Feb., 1953. 


Oleck, Howard L. Negligence forms of 
pleading— State-Federal — Illustrated 
and annotated. Central Book Co., 1954. 


Oregon Revised Statutes. 8 v., c. 1953. 


Parker, John S. ed. The corporation manual. 
55th ed., 2 v. U. S. Corp. Co., 1954. 


Paul, Randolph E. Taxation in the United 
States. Little, Brown, 1954. 


Redden, Kenneth, and Thelen, Alexander 
V. The lawyer's investment manual. 
Michie Co., 1952. 


Schatkin, Sidney B. Disputed paternity 
proceedings. 3d ed., Matthew-Bender, 
1953. 


Virtue, Maxine Boord. Study of the basic 
structure for children’s services in 
Michigan. Am. Judicature Society. 
1953. 


Welch, Francis X. Preparing for the utility 
rate case. Public Utilities Reports, Inc., 
1954. 


(Books may be borrowed from the Kansas 
State Library for limited periods of 
time and will be mailed upon request. ) 
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APOLOGY FOR A SINGLE-TRACK MIND* 


By GEORGE DONALDSON 
Of the Chanute, Kansas, Bar 


I remember Dr. Burdick’s answer to a student who quoted another professor 
to the effect that nobody knew the law. He said: “Hmph, that may be so, but 
some know a damned sight more than others.” Another story, probably apocry- 
phal, concerns a sergeant who was assigned as instructor to a class of high rank- 
ing officers. There was considerable murmuring, coupled with dark looks, until 
the sergeant mounted the platform and announced: “Gentlemen, there are 
probably a thousand men in the army who know more about this subject than 
I do, but I don’t see any of them in this room. Shall we proceed?” 

The implication of these two anecdotes doubtless makes my presumption 
appear monumental, and your resentment would be wholly justified if I were 
here to discuss the Rule in Shelley’s Case or the ramifications of the Dead Man 
Statute. I ask you, however, to forget the title of these remarks, for that is only 
vaguely indicative of the subject, and further request that you reserve judgment 
until you have heard the content. I therefore submit that I know more about 
this subject than anybody else because I invented it. I learned nothing about 
it in law school, can give you no citations to case or text authority, have never 
seen any discussion in professional journals, and the nearest approach to it that 
I have encountered is a hazy reminder that “the law is a jealous mistress.” 

From the beginning of time the legal profession has furnished leadership 
in all branches of human endeavor. I suppose you will agree that Moses was a 
lawyer, and certainly Daniel was. In our time legally trained minds have par- 
ticipated in every conceivable form of activity. A law degree is frequently con- 
sidered the best possible basis for a career in business, and nothing excels ad- 
mission to the bar as a sure-fire entree into politics. With none of this do I have 
any quarrel, and certainly nothing ought to be done to discourage lawyers from 
engaging in any legitimate pursuit. 

Nevertheless I believe that there is a need for something to be said in behalf 
of the man who wants to do nothing but practice law. Whether it be from lack 
of talent, temperament, glandular deficiency, or congenital indolence, there 
are some of us who have no urge to head Red Cross drives, run the Chamber of 
Commerce or Rotary Club, or be governor of the State of Kansas. Perhaps the 
last example is poorly chosen, for I understand that right now the bar is prac- 
tically unanimous in not wanting to be governor. 


In the first place, there is a need in the relatively small community, at least, 
for a lawyer who is free from obligations to the controlling group, four hundred, 
political clique, powers that be, or whatever you may choose to call the pillars 
of society. There should be somebody in a position to represent unpopular 
causes. Too often do I see a citizen’s rights prejudiced because every lawyer in 


*Part of the discussion in the “Section Meetings” during the 72nd Annual Meeting of the Bar Association of the 
Seate of Kansas at Topeka, April 16, 1954. 
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town is a brother Elk, a fellow churchman, or a joint chairman of a Chamber of 
Commerce committee, with the opposing party. An interlocking directorate 
can easily develop and the group pressure eventually becomes prohibitive. The 
lawyer may find himself barred from suing anybody not on the county’s relief 
rolls, and this although the leading citizens may all be going elsewhere for their 
legal services. True enough, the stout-hearted man is entitled to adopt the policy 
of taking a case against anybody who has not retained him first, but I repeat 
that the group pressure is terrific, and if he does that he will soon find himself 
on the outside looking in, and then he is on my side of the argument. 

My second point is a development of the quotation that the law is a jealous 
mistress. Now some people do possess apparently unlimited energy, and them 

I respect and envy. However, I have known lawyers who did not have time to 
read their advance sheets and who yet could and did devote uncounted hours 
and days to every financial drive, political pow-wow, Chamber of Commerce 
junket, Legion Convention, and miscellaneous clam-bake that came their way. 
I hazard the guess that judges generally will agree that unpreparedness is the 
greatest vice of the profession and that the cause is a simple failure of the lawyer 
to take time to prepare. Is it not also true that many of the worst offenders are 
wrapped up in what colleges call extra-curricular activities? 

The argument on the other side is two-fold: first, that the lawyer owes a duty 
to his community; and, second, that active participation in non-professional en- 
terprises is the only ethical means of advertising. The first reason I grant un- 
equivocally, but I insist that such duty is correlative to a man’s talent, tempera- 
ment, and inclination, and if he has no flair for these other things he should 
not be castigated for minding his own business. He does, however, I believe, 
have an extra obligation to make his professional services available to unpopular 
causes, to victims of circumstances, and to the downtrodden. Justice Jackson 
says that the old county seat lawyer is rapidly passing from the scene, and he is 
undoubtedly right; but for the present, at least, we yet need a few practitioners 
whose doors are open to any client who may come in. 

The second argument is also sound from the viewpoint of opportunism or 
what is more euphemistically called realism, but if you are devoting your time 
to community service because you think it will bring you business then you 
have no moral or ethical right to look down your nose at me for not doing 
likewise. Certainly the lawyer who decides to go it alone will walk a rougher 
road towards becoming established, he will miss many of the more easily earned 
fees, and he will have to be a figher. Such a career is not attractive to very many. 


Now if you think that the lone wolf is necessarily narrow-minded and self- 
centered I have completely failed to illuminate the subject. In my opinion it is 
impossible to overestimate the importance of a broad and deep foundation in 
the humanities, and by this I apprehend not only a richer and fuller life for 
the individual but a higher degree of professional competence. A man’s accom- 
plishments should be measured against his own capabilities rather than by com- 
parison with the record of a brother of vastly different talent and personality. 
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It would be presumptuous, and very likely untrue, for me to say that I am a 
better lawyer than John Doe who.reads nothing but Time magazine, but I do 
know that I can draft a better pleading than would be possible for me if I were 
not familiar with Shakespeare and the Bible. A brief of my reasoning would 
overexpand these remarks, but I believe that music, art, and other cultural pur- 
suits enhance the lawyer's proficiency. The point I seek to make is that these 
things are important to some of us and that a man has to choose what he will 
do and what he will forego. 

The views expressed inevitably represent a small minority. I think it would 
not do to have a majority agree with him. If I am right, then there are a few 
unregenerate souls who need to have their inferiority complex aired and ration- 
alized. If I am wrong and am speaking only for a minority of one, I apologize 
for a waste of time. 


MILITARY APPEALS COURT TO SIT DURING 
A.B.A. MEETING 


The United States Court of Military Appeals will sit for the first time in 
Chicago on August 17, 1954, during the 77th annual meeting of the American 
Bar Association. 

It will be the first time that the court has ever held a formal session outside 
Washington, D. C. The Chicago session will be held in Room 600 of the 
United States Court House (at 3 p.m.) 

Convening of the court here will enable many of the several thousand lawyers 
attending the ABA sessions to be formally admitted to practice before the 
tribunal. 

The U. S. Court of Military Appeals is the court established in 1951 by the 
Uniform Code of Military Justice to provide a civilian court of last resort for 
members of the Armed Forces convicted by court martial. The judges of the 
court are Chief Judge Robert R. Quinn, former Governor of Rhode Island, 
Judge George W. Latimer, former Justice of the Utah Supreme Court, and 
Judge Paul W. Brosman, former Dean of Tulane Law School. Each of the three 
judges had prior military service—Chief Judge Quinn in the Navy, Judge Lati- 
mer in the Army and Judge Brosman in the Air Force. 

The court operates under usual civilian appellate procedure. While most of 
the cases are argued by military counsel appointed for that purpose by the ser- 
vice Judge Advocates General, convicted servicemen can retain civilian lawyers 
of their own choice to argue their cases before the court. 

These attorneys must be admitted to practice before the court and it is the 
desire of the court that as many civilian attorneys as possible be given the op- 
portunity to become members of its Bar. No fee is required. Application forms 
may be obtained by writing to the Clerk of the Court, Washington 25, D. C., 
who will also supply a copy of the court’s rules. 
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CITY ATTORNEYS’ PAGE 


VICTOR H. TEGARDEN, Liberal 


1st Vice-President 





Gorpon K. Lowry, Valley Falls 


1st Vice-President 





2nd Vice-President 





Frep C. Lirrooy, Hutchinson 


C. W. BRENNEISEN, JR., Kansas City, Kansas 


Wiis K. DILLENBERGER, Oswego 


Secretary 
Treasurer 








Tegarden Elected President: 


City Attorney Victor Tegarden, Liberal, 
was elected president of the association at 
the annual convention held April 15, in 
conjunction with the Kansas Bar Associa- 
tion conclave. Other officers elected are 
also listed at the top of this page. 

New directors are: City Attorney Rob- 
ert Briley, Chanute, to succeed Treasurer 
Dillenberger; City Attorney T. D. Hamp- 
son, Fredonia; City Attorney Kieth Sibelius, 
Norton, and City Attorney Chas. C. Cal- 
kin, Kingman. 

The nominating committee, appointed 
by retiring president Lawrence Curfman, 
Assistant City Attorney at Wichita, was 
rm of three veteran city attorneys: 
Clark Howerton, Garnett; Jim Putnam, 
Emporia; and H. L. Sheppeard, Clay Cen- 
ter. 

The annual meeting featured presenta- 
tions by William P. Karnazes, of the State 
Motor Vehicle Department; a panel on 
sewage disposal and technical aspects of 
water conservation by City Attorneys 
Charles D. Stough, Lawrence, and Hal Har- 
lan, Manhattan, with several building and 
engineering experts assisting. During the 
afternoon a second 1 on condemnation 
procedures Seal Abita: City Attor- 
neys Douglas E Shay, Wichita; James 
Hope, Topeka, and James J. Lysaught, Kan- 
sas City. 


A musical address by Professor Charles 
Oldfather, of the University of Kansas Law 


School, introduced by Dean F. J. Moreau, 
was the highlight of the annual luncheon. 


Planning Conference Scheduled: 


President Vic Tegarden has announced 
a planning conference for mid-July to be 
held in Topeka for the purpose of mapping 
out this year's plans an the Association. 
All officers and members of the Board are 
invited to attend and will be notified of the 
time and place at a later date. 


Curfman Completes Term: 


A vote of thanks to retiring President 
Lawrence Curfman was extended by all 
members of the Association at the annual 
meeting. Larry has done a magnificent job 
and will be presented the traditional gavel 
in recognition of his efforts at our fall 
meeting. 

PS.—When this announcement was 
made, former President Clark Howerton 
reminded the group that his gavel had not 
yet arrived. Therefore, the September get- 
together will feature a double presentation. 


Young Nye Carries On: 


Delegates to our annual convention were 
happy to get better acquainted with City 
Attorney Arnold Nye, Newton, who is tak- 
ing Sid's place at the legal affairs helm in 
Newton. Sid was charter member of the 
Association and long active as an officer 
and participant in the forums. 
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CLAUDE |. DEPEW 


President 
The Bar Association of the State of Kansas 


C= I. DEPEW was born January 6, 1893, at Mill Grove, Missouri. 

Came to Altoona, Kansas, in 1907. Graduated from Altoona High School 
in 1909, and from Gem City Business College, Quincy, Illinois, in 1910. Ap- 
pointed Secretary to Solicitor of Philippine Customs Service in 1911. Attended 
Law School of University of Philippine Islands a short time and returned to 
United States in 1914. Worked in Department of Agriculture at Washington 
and was Extension Secretary of New Mexico A. & M. College and editor of New 
Mexico Farm Courier until 1918, when he entered the office of the late Chester 
I. Long at Wichita as secretary and registered law student. 


Admitted to the bar in Kansas in June, 1919, and to the bar of the Supreme 
Court of the United States in 1924. Practiced in Wichita in the same firm since 
1919, the firm now being Depew, Stanley, Weigand, Hook & Curfman. Presi- 
dent of the Wichita Bar Association in 1938-1939; member of the Bar Asso- 
ciation of the State of Kansas and of the American Bar Association over thirty 
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yeats. Delegate to the International Bar Conference at Havana in 1941 and at 
Mexico City in 1944. 

Married Frances Anne Bell at Newton, Kansas, in 1914. Children are Mrs. 
Guy Campbell, Salina, Kansas; Mrs. John Bush, Wichita; Mrs. Marshall Bing- 
ham, Dalhart, Texas; and Spencer and Jeanette still at home. 









CUMULATIVE INDEX ISSUE 


This issue of the Journal may be referred to as the “Cumulative Index Issue,” 
although it contains other information of interest to the Bar. Original plans 
were to use this May, 1954, number for the printing of the valuable discussions 
during the “Section Meetings” at the last Annual Meeting of the Association 
on April 16 and 17, and to publish the Cumulative Index in a subsequent issue. 
Since only one of the “discussions” was written up in time for publication herein 
(see page 322, supra), it seems advisable to print the Index at this time when 
space is available. Consequently, commencing on page 287 of this issue appears 
a Cumulative Index to Volumes I through XXII of the Journal of the Bar 
Association of Kansas. 


A “Preface” to the Index appears on page 285. On page 286 is listed the 
various issues of the Journal over the 22-year period and information as to which 
of the numbers are now available for sale by the Association. 


Its printing in a regular quarterly issue of the Journal was approved by the 
Association’s Executive Council on January 23, 1954. By this method of pub- 
lication, the regular second class Journal postage rates will be used at consider- 
able savings in mailing costs and no additional charge for the Index will be 
assessed against members of the Association, except for extra copies. 


It is strictly an Index by subjects. The fact that it is so written and included 
in this issue is due to compromises over previous attempts to publish an index 
separately from the Journal and which would have included three parts, to-wit: 
(1) Subject Index; (2) Author Index; and (3) Table of Cases. Such a sep- 
arately published Index would cost several times the Index printed in this issue. 
Moreover, there are other disadvantages to the multiple plan, since the indexes 
to authors and cases would necessarily be selective and all citations made would 
duplicate those in the more comprehensive Subject Index. 


A limited supply of copies of this Index is being reprinted separately from the 
Journal and may be obtained by members of the Association at a price of $1.00 




































In addition to the Cumulative Index to Volumes I-XXII, an Index to Num- 
bers 1, 2, 3 and 4 of Volume XXII, prepared in accordance with the new Index 
plan, appears in the latter part of this issue——F. C. 
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ESTATE PLANNING CONFERENCE IN COLORADO 


An Estate Planning Conference of unusual interest will be held at the Uni- 
versity of Colorado after the University Summer Session. The Conference, which 
will be attended by lawyers, trust officers and life insurance men from Colorado 
and adjoining states, will be conducted by Professor A. James Casner of the 
Harvard Law School. 


The Conference, which will last for two weeks, will be similar to a conference 
conducted by Professor Casner at the Harvard Law School last year for lawyers 
attending the annual meeting of the American Bar Association in Boston, but 
will be somewhat more comprehensive. It is contemplated that Professor Cas- 
ner will lecture for two hours in the morning and two hours in the afternoon, 
Monday through Friday, during each week of the Conference, basing his lectures 
on his Estate Planning—Cases, Statutes, Text and other Materials recently pub- 
lished by Little, Brown & Company of Boston. 


The course will include a critical analysis of a completed estate plan, pre- 
pared on the basis of a hypothetical factual situation. This plan will present for 
consideration: income, estate and gift tax problems; the use of revocable and 
irrevocable inter vivos trusts; the settlement of life insurance proceeds; the 
importance of concurrently owned property; significant future interests prob- 
lems; powers of appointment; the marital deduction; the disposal of business 
interests; administrative provisions used in wills and trusts; and conflict of laws 
problems. 


Housing facilities for persons attending the Conference, and their families, 
will be available in the dormitories on the Boulder campus and meals in the 
new University Memorial building. Registration, distribution of materials and 
assignment of rooms will be on August 29th with classes beginning on the 30th. 


Professor Casner is one of the country’s leading authorities on Estate Plan- 
ning, has been a Professor of Law at Harvard since 1940 and holds law degrees 
from the University of Illinois, Columbia and Harvard. Since 1945 he has been 
associated with the law firm Ropes, Gray, Best, Coolidge and Rugg, of Boston, 
and has been a member of the Board of Directors of Old Colony Trust Company 
in Boston since 1947. He has also been a member of the faculty of the Graduate 
School of Banking since that year. In addition to his works on Estate Planning, 
he has been the author of many articles and publications, and is editor-in-chief 
and co-author of the eight volume American Law of Property published in 1952. 


The registration fee for the two-week’s Conference is $60.00. Lawyers de- 
siring additional information should write Edward C. King, Dean of the Uni- 
versity of Colorado School of Law, Boulder, Colorado. 
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LAWYER COURSES AT NORTHWESTERN UNIVERSITY 


A “Short Course for Practicing Lawyers” is to be offered by the faculty of the 
Northwestern University Law School for the period of August 9-13, 1954. That 
is the week prior to the annual meeting of the American Bar Association this 
year in Chicago. The Short Course to be given by Northwestern is designed 
for the lawyer in general practice and offers an opportunity for professional 
study of key developments in several selected fields of law. 


Eleven fields of law will be studied including Estate Tax Planning, Inter- 
national Law, Federal Practice, Scientific Evidence, Accounting for Lawyers, 
Civil Liberties, Tax and Corporate Problems of Small Business, State Judicial 
Administration, Anti-Trust Law, Property and Trusts, and Labor Law. One of 
the distinctive features of the course will be the preparation by the faculty of 
the Northwestern University Law School of special materials which may be read 
in advance by the lawyers attending. The course is not to be lecture series. It 
is to be, rather, a series of active work shop sessions for professional study of 
current legal problems of importance to the profession. 


All sessions of the Short Course will be held in the Law School located on 
Lake Michigan and a few blocks north of the loop. Each of the sessions will be 
under the direction of a member of the regular law school faculty who specializes 
in that field. The eighteen story dormitory on the lakeshore downtown campus 
will be opened to the attending lawyers and their wives. Further information 


about the course can be secured by writing to the Northwestern University 
School of Law, Lakeshore Drive and Chicago Avenue, Chicago, Illinois. 
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SPECIAL AGENTS FOR F.B.I. APPLICATIONS 


The Federal Bureau of Investigation is now accepting applications for the position of 
Special Agent from qualified candidates who possess law degrees from resident schools 
or from accounting school graduates with three years of practical accounting or auditing 
experience. 

Applicants Must: 

1) Be male citizens of the United States. 

2) Be at least five feet seven inches in height without shoes. 

3) Have reached their twenty-fifth but not their forty-first birthday. 

4) Possess vision of not less than 20/40 and 20/50 (Snellen) corrected to 20/20. 

5) Possess normal hearing and color vision and be able to pass a rigid physical ex- 
amination. They must be capable of strenuous physical exertion and have no 
physical defects which would interfere with their use of firearms or participation 
in raids, dangerous assignments or defensive tactics. 

6) Be willing to serve in any part of the United States or territorial possession. 

7) Be qualified in the operation of passenger vehicles. 

Duties: 

The above position entails: (1) the investigation of violators of laws of the United 
States, (2) the collection of evidence in cases in which the United States is, or may be 
a parry in interest, and (3) the performance of other duties imposed by law. These duties 
include the investigation of subversive activities endangering the internal security of the 
United States. 

Entrance Salary—$5,500 per annum. 
Retirement: 

An Agent may retire after 20 years service, at the minimum age of 50. His pension is 
based upon the average of his highest five years salary. He receives 2% of this amount 
for each year of service up to a maximum of 60%. 


How to Apply: 

Applicants will be afforded an interview and must pass a written examination. Ap- 
pointments are subject to a complete character and fitness investigation. For application 
forms and further information, contact the nearest field office of the Federal Bureau of 
Investigation, located at Kansas City, Missouri. 
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CASE NOTES 


STATUTES—Full Faith and Credit Clause—Conflict of Laws 


The plaintiff brought an action for wrongful death in the United States District Court 
tid tek Toatein Desai Uf Pelainteeada gociined ween th Mibams diene commialag 
a time limitation of two years for invoking its provisions. The wrongful death occurred 
in Alabama. The court, applying the Pennsylvania conflict of laws rule, held the action 
barred by an analogous Pennsylvania statute containing a one-year time limitation. On 
certiorari granted, the United States Supreme Court held that application of the Penn- 
sylvania conflict of laws rule did not violate the Full Faith and Credit clause of the Con- 
stitution and affirmed the judgment, with three justices dissenting. Wells v. Simonds 
Abrasive Co., 345 US. 514 (1953). 


In the determination of choice of law, the Full Faith and Credit clause of the Con- 
stitution has long been competing with the conflict of laws principles existing in each 
state. The battle between constitutional principles and conflicts principles in this area 
is the battle between state public policies and the integrating force of the Full Faith and 
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Credit clause, which has been said to alter “the status of the several states as independent 
foreign sovereignties, each free to ignore rights and obligations created under the laws 
or established by the judicial proceedings of the others, by making each an integral part 
of a single nation.” Milwaukee County v. White, 296 U.S. 268, 277 (1935). 


In the field of state judgments, the Constitution has been controlling. A judgment 
rendered in one state must be given full effect in all other states. Arguments of local 
public policy have been ignored. Fauntleroy v. Lum, 210 U.S. 230 (1908); Kenny v. 
Supreme Lodge, 252 U.S. 411 (1920). What qualifications there are to this rule have 
been narrowly construed. For example, a judgment may be collaterally attacked in an- 
other state with a showing of fraud; but it is said that the fraud must be extrinsic. 
McNergney v. Harrison, 148 Kan. 843, 84 P.2d 944 (1938). Again, one state cannot 
be compelled to enforce the penal laws of another state; but a law awarding punitive 
damages has been declared not penal. Huntington v. Attrill, 146 U.S. 657 (1892). In 
Milwaukee Co. v. White, supra, all precedent was disregarded and it was held that a 
judgment of one state must be given full effect in all others although it be for taxes. It 
must not be overlooked, however, that local policy continues to be vigorously argued 
even in this field. See Mr. Justice Stone dissenting in Yarborough v. Yarborough, 290 
US. 202, 213 (1933). It is also to be remembered that the Full Faith and Credit clause 
is fortified by the doctrine of res judicata in judgment cases. 


In the area of state statutes and state court rules and decisions, the policy of the Full 
Faith and Credit clause has had considerably less strength. Here the states have assumed 
power to determine the extent to which they may qualify or deny rights and have ap- 
plied their conflict of laws rules to that end. Alaska Packers v. Industrial Accident Com- 
mission, 294 U.S. 532 (1935); Klaxon Co. v. Stentor Electric, 313 U.S. 487 (1941). By 
virtue of case language, two groups of conflicts cases emerge in determining the choice 
of law. One group of decisions rests on the principle that the statute, rule or decision 
seeking recognition is either “substantive” or “procedural,” the lex fori being applied 
to procedural law and the lex loci to substantive questions. McMillen v. Douglas Air- 
craft, 90 F. Supp. 670 (S.D. Cal. 1950); Southern Ry. Co. v. Robertson, 7 Ga. App. 154, 
66 S.E. 535 (1919); Story, Conflict of Laws §§ 539, 540, 556, 558. The other group of 
cases speaks in terms of giving weight to local policies. In Alaska Packers v. Industrial 
Accident Commission, supra, it was said “the conflict is to be resolved not by giving 
automatic effect to the Full Faith and Credit clause, compelling the courts of each state 
to subordinate its own statutes to those of another, but by appraising the governmental 
interests of each jurisdiction, and turning the scale of decision according to their weight.” 
These two groups of cases will be treated separately, although it is submitted at the out- 
set that the former is largely a component of the latter. 


The cases have been legion in which the courts have placed the policy of uniformity 
and integration of the Full Faith and Credit clause far in the background and have simply 
weighed the local policies of the states involved. Bradford Electric v. Clapper, 286 US. 
145 (1932); Pacific Employers Ins. v. Industrial Accident Commission, 306 U.S. 493 
(1938); Yellow Cab Transit v. Overcash, 133 F.2d 228 (8th Cir. 1942); Barbour v. 
Campbell, 101 Kan. 616, 168 Pac. 879 (1919). In Alaska Packers v. Industrial Accident 
Commission, supra, the court placed the burden on the one asserting the foreign law 
to show on a rational basis that the policy of the foreign state was superior to that of the 
forum. Many of these cases have been decided on the basis of statutes existing in the 
forum state. In some of the older cases, the forum would not even entertain a foreign 
suit based on a statute if it had no statute providing a similar right of action. This policy 
was early abandoned, the courts saying that the existence of a similar statute was merely 
evidence that the foreign right was not contrary to local public policy. Herrick v. Minn- 
eapolis, 31 Minn. 11, 16 N.W. 413 (1883). It has been held that the foreign law is not 
necessarily obnoxious to the policy of the forum merely because the statutes of the two 
states are not precisely the same if they are similar in import and character. Morris v. 
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Chicago I. & P. Ry. Co., 65 Iowa 727, 23 N.W. 143 (1885). In Loucks v. Standard 
Oil Co., 224 N. Y. 99, 120 N.E. 198 (1918), Mr. Justice Cardozo said: “the courts do 
not Close their doors unless help would violate some fundamental principle of justice, 
some prevalent conception of good morals, some deep-rooted tradition of the common- 
weal.” 

Other cases have been less reluctant to acknowledge the policy of the Full Faith and 
Credit clause. In Broderick v. Rosmer, 294 U.S. 629 (1935) it was declared “the room 
left for conflicting policies is a narrow one.” That local policy may not override the con- 
stitutional requirement of full faith and credit was observed in Hirson v. United Stores, 
263 App. Div. 646, 34 N.Y. S.2d 122 (1942). In 1948 the Judicial Code was revised to 
provide for a federal statute on choice of law on causes of action not reduced to judg- 
ment. 28 U.S.C. 1738 (1948 Ed. Supp. III). The previous statute enacted in 1790 pur- 
suant to the Full Faith and Credit clause had dealt with the protection of “records” and 
“judicial proceedings” but not with “public acts.” Whether this will result in constitu- 
tional principles replacing those of conflicts in the choice of law as to statutes has been 
left uncertain by two recent cases which attached no significance to the act, but said that 
the Constitution had always controlled in the field of statutes as well as judgments. 
Hughes v. Fetter, 341 U.S. 609 (1951); First National Bank of Chicago v. United Air 
Lines, Inc., 342 U.S. 396 (1952). 

The conflicts cases based strictly on a distinction between substantive and procedural 
law would be much less amenable to being supplanted by a strict constitutional applica- 
tion of the Full Faith and Credit clause. But as has been suggested, many of these cases 
are merely local policy arguments versed in different language. Such is the principal case. 


In Broderick v. Rosmer, supra, it was declared that the “courts cannot under the guise 
of merely affecting remedy, deny the enforcement of claims otherwise within the pro- 
tection of the Full Faith and Credit clause.” But precisely this has been done in many 
instances. The McElmoyle case set the pace in cases involving statutes of limitation say- 
ing that “the time after which actions shall be barred has been from a remote antiquity, 
fixed by every nation, in virtue of that sovereignty, by which it exercises its legislation for 
all persons and property within its jurisdiction.” McElmoyle v. Cohen, 13 Pet. 312 
(U.S. 1839). Although it would seem that “remote antiquity” should have little bearing 
on present day full faith and credit demands, the idea of labeling statutes of limitation 
as procedural and applying the lex fori has become well entrenched. Titus v. Wells 
Fargo, 134 F.2d 223 (5th Cir. 1943); Newell v. Harrison Engineering, 149 Kan. 838, 
89 P.2d 869 (1939); Restatement, Conflicts § 603-4 (1934). 


Several means have been.taken to circumvent this approach to the statute of limitations 
problem. Some states have enacted borrowing statutes, such as Kan. GS. 1949, 60-310, 
which apply the foreign law to reduce the period of limitation but not to extend it. 
Leonard v. Kleitz, 155 Kan. 626, 127 P.2d 421 (1942). Many courts, still applying their 
conflicts rules, have by fabricating a superficial distinction placed the statute into a “ 
stantive” category. Thus it is said that where a statute creates a right of action not exist- 
ing at common law and contains the period of limitations therein, the condition becomes 
part of the right and follows it to the forum. The Harrisburg v. Rickards, 119 U.S. 199 
(1866); Bowles v. Portelance, 145 Kan. 941, 67 P.2d 419 (1937); Summar v. Besser, 
310 Mich. 347, 17 N.W. 2d 209 (1945). Some courts go even further and reach the 
same conclusion though the period of limitation is in a different statute if “it is so di- 
rected to the newly created liability as to warrant saying that it qualified the right.” 
Davis v. Mills, 194 U.S. 451 (1904). This has been done even when the period of 
limitation in the foreign state is longer than the one in the forum. Maki v. Cooke, 124 
F.2d 663 (6th Cir. 1943). This method has also been applied to other so-called “pro- 
cedural” laws. See, e.g. Swisher v. Railway Co., 76 Kan. 97, 90 Pac. 812 (1907). A few 
courts depart from the McElmoyle doctrine without bothering to word the decision in 
terms of “substantive” and “procedural” law, by merely saying that the public policy of 
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the forum is not clearly opposed to that of the foreign state. Lewis v. Reconstruction Fi- 
nance, 177 F.2d 654 (D.CCir. 1949). 


Comparable to the position that Hughes v. Fetter, supra, and First National Bank of 
Chicago v. United Air Lines, Inc., supra, occupy in the group of conflicts cases avowedly 
decided by a balancing of conflicting local policies is the position that Order of United 
Commercial Travelers of America v. Wolfe, 331 U.S. 586 (1946) occupies in the group 
of cases declaredly decided on a “substantive-procedural” distinction. This case held that 
the policy of the Full Faith and Credit clause compelled the application of the foreign 
period of limitations. But there as in the two “local policy” cases, four dissenting 
judges feared the states would be reduced to “vassalage.” 


It would seem safe to say that the precise extent to which the Tenth Amendment to 
the Constitution has been undercut by the Full Faith and Credit clause remains an open 
question. It appears, however, that application of the law of a sister state rarely results 
in flagrant violations of local policy or in procedural inconveniences. While local con- 
cern with the administration of law is slow to yield to demands of uniformity, the trend 
has been in that direction; and with the increasing contact between citizens of the sev- 
eral states, its continuance is inevitable. It is therefore submitted that the principal case 
will ultimately be overruled. 


MARIAN MUSSATTO BURNS 


PLEADING—WMisjoinder of Causes—Nature of Implied Warranty 


A six year old girl was severely injured when a bottle of Pepsi-Cola exploded. She 
brought action against the manufacturer, distributor, and retailer. Her petition set out 


two causes of action—one on the theory of res ipsa loquitur and the other based on 
breach of implied warranty. The defendants demurred on the ground of misjoinder of 
causes of action. The trial court overruled the demurrer and the Kansas Supreme Court 
affirmed, with one justice dissenting. Nichols v. Nold, 174 Kan. 613, 258 P.2d 317 
(1953). 

At an early date the rule was that a manufacturer or supplier was never liable for 
negligence to a remote vendee. Winterbottom v. Wright, 10 M & W 109 (1842). How- 
ever, this rule has been largely repudiated both in England and the United States, espe- 
cially concerning food and beverages for human consumption. M’Alister v. Stevenson, 
A.C. (Eng.) 562 (1932), and concerning things described as inherently or imminently 
dangerous, McPherson v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050 (1916). Soft 
drink bottles are generally considered to fall under the heading of imminently dangerous 
articles. Bradley v. Conway Springs Bottling Co., 154 Kan. 282, 118 P.2d 601 (1941); 
Grant v. Chero-Cola Bortling Co., 176 N.C. 256, 97 S.E. 27 (1918). The McPherson 
case is the leading case in the field of imminently dangerous articles. In his frequently 
cited opinion, Justice Cardozo states that “it is to the public interest to discourage mar- 
keting of products having defects that are a menace to the public.” 


Thus the rule now seems to be that a manufacturer of imminently dangerous articles 
will be liable to anyone who is injured by their use. Therefore, the plaintiff had a cause 
of action. The question, however, is whether she should have been allowed to join causes 
of action in res ipsa loquitur and breach of implied warranty. Justice Wedell, in his 
dissenting opinion, said that .she could not. He believed that the first cause sounded in 
tort and the second in contract and therefore could not properly be joined. He based this 
reasoning on Frier v. Proctor & Gamble Distributing Co., 173 Kan. 733, 252 P.2d 850 
(1952). In that case the plaintiff was suing the manufacturer of a soap compound for 
injury to her hands. At the trial the court asked the plaintiff to elect if she were pro- 
ceeding upon a theory of negligence or contract. She elected coritract, express or im- 
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plied, and then conceded that no privity of contract existed between the plaintiff and 
the defendants. Thus the case was decided against her on what seems to have been an 
unwise election and concession. 


It is true that the Kansas court has said that actions in contract and tort cannot properly 
be joined. Burks v. Aldridge, 154 Kan. 731, 121 P.2d 276 (1942). However, the better 
view seems to be that these are not two inconsistent causes of action, one ex delicto and 
the other ex contractu, but that they both sound in tort. An implied warranty does not 
necessarily involve a contract. Bouvier, Law Dictionary, p. 3429; 77 C.J.S., Sales §§ 314, 
1155. The law of warranty is older by a century than special assumpsit. The action on a 
warranty was regarded as an action of deceit and was conceived of at the outset as an 
action in tort. 5 Williston on Contracts, § 1505. Although there is a conflict of au- 
thority on the point, the better reasoned cases treat an action based on implied warranty 
as one in tort. Parks v. C. C. Yost Pie Co., 93 Kan. 334, 144 Pac. 202 (1914); Tomlin- 
son v. Armour and Company, 75 N.J.L. 148, 70 Atl. 314 (1908); McPherson v. Buick 
Motor Co., supra; Weiser v. Holzman, 33 Wash. 87, 73 Pac. 797 (1903). In other cases 
the courts have decided in favor of the plaintiff on some other theory, but in each case 
the concurring opinion supported the implied warranty theory based on tort. Gordon v. 
Aztec Brewing Co., 33 Cal. App. 514, 203 P.2d 522 (1949); Escola v. Coca-Cola Bottling 
Co., 24 Cal. 2d 453, 150 P.2d 436 (1944). 


Although the Kansas court in the Parks case treated the implied warranty theory as 
one in tort, they have never squarely decided that it is. Nor does the present case clarify 
the court’s position. Even though the appellee, in his brief, attempted to persuade the 
court to so decide, the court refused or neglected to do so. The court allowed the joinder, 
but it is difficult to see on what basis it was allowed. It is virtually impossible to predict 
what the court would say if it had to decide whether or not a cause of action on a 


theory of implied warranty could be said to be one sounding in tort. As they discussed at 
length the authorities holding that it is an action sounding in tort, there is some indica- 
tion that they might follow this authority. It is difficult to understand why a petition, 
if so framed, could not set out a valid cause of action sounding in tort based on breach 


of implied warranty. 


A. C. COOKE 
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COMMENTS 


A CLASSIFICATION OF KANSAS CASES INVOLVING THE 
IMPLIED COVENANT IN AN OIL AND GAS LEASE* 














By ROBERT DEEDS, 3L 


VI. THE IMPLIED COVENANT TO REASONABLY DEVELOP 
In many of the cases involving the implied covenant to reasonably develop 
the court also speaks of drilling, however, in the following cases the primary 
concern of the court is in relation to development because an exploratory well 
had been drilled on some portion of the leased land prior to the bringing of the 
action. 


A. Cases In Which The Breach Was Sufficient To Support Judgment For The 
Plaintiff 
Where breach of the implied covenant to reasonably develop has been sup- 


©The first part of this article appeared in the February 1953 issue of this Journal, Vol. XXII, pp. 246-258. 
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ported by sufficient evidence to warrant a decree for the plaintiff, the judgment 
has taken one of three forms, or a combination of the three: (1) The oil and 
gas lease was canceled in whole or in part, (2) the court decreed there should 
be specific development within a specific time or the lease would be canceled, 
or (3) damages were awarded. 


One of the first Kansas cases involving the implied covenant to reasonably 
develop was the case of Howerton v. Kansas Natural Gas Company,’ wherein 
the court held that the contract contemplated that a well, which had been drilled 
on the land, should be operated and gas marketed therefrom in a reasonable 
time, and that other wells should be drilled and operated with reasonable dili- 
gence to utilize the lease; that four years delay under the circumstances shown 
was unreasonable; that the lessors had no adequate remedy in damages; and 
the lease should be canceled. The court stated: 

“Adopting the view so clearly equitable, and supported by both reason and au- 
thority, we hold that the contract contemplated that the well should be operated and 
gas marketed therefrom, and that other wells should be drilled and operated in a 
reasonable time to utilize the lease; that performance of this obligation was neglected 
for an unreasonable time, to injury of the plaintiffs; that in such situation an action 
for damages affords no adequate remedy; and that equitable relief ought to be 
granted. . . .”>4 
On rehearing’ the court reversed this decision but adhered to the principle 
stated in the prior decision that the lease contemplated “that other wells should 
be drilled and operated in a reasonable time to utilize the lease,” but went on 
to hold that the burden of proof was on the plaintiffs to show that a remedy in 
damages was not adequate and having failed to make this showing the decree 
of cancellation was reversed; the court allowing as a measure of damages the 
sum of $50.00 per year for each well from the time it should have been drilled 
to constitute a reasonable development; the $50.00 being the amount of royalty 
that plaintiffs were to receive for gas produced from each producing well. The 
decision of the court on rehearing was followed by two memorandum decisions, 
Day v. Kansas City Pipe Line Company® and Wheeland v. Fredonia Gas Com- 
pany. 

A federal case arising in the District of Kansas which supports the implied 
covenant to reasonably develop is the case of Brewster v. Lanyon Zinc Com- 
pany. The court held, if during the first period of years allowed for original 
exploration oil or gas are discovered in paying quantities, there is an implied 
covenant that the work of development and production shall be continued with 
reasonable diligence by the lessee along such lines as will be to the mutual ad- 
vantage and profit of the lessor and the lessee, the breach of which will entitle 
the lessor to cancellation of the lease if damages will not adequately compen- 
sate the lessor. The lease under consideration provided that a well should be 


53. Note 88, sn; 
55. Note 93. infra. 
56. Note . safra. 


4 tae cnt 
140 F. 801 (8th Cir. 1905). 
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drilled in two years or delay rentals paid but if no well was drilled in five years 
the lease was void. The lessee drilled a single gas producing well on one tract 
of the lease, the lease covering two tracts, shortly before expiration of the five 
year term. About fourteen months later, the plaintiff brought suit to cancel the 
lease for breach of the implied covenant to develop. The court held the pro- 
longed failure of the lessee to continue the work of development and production 
was a substantial breach of the covenant and entitled the lessor to termination 
of the lease.*? 

A later federal case arising in the District of Kansas supporting the implied 
covenant to reasonably develop is the case of Mid-Continent Petroleum Corp. 
v. Sauder. The court held that in order for the lessee to comply with such 
implied covenant he must drill as many wells as, under the circumstances, an 
operator of ordinary prudence would drill, having regard for the interests of 
both the lessor and lessee; that the burden is on the plaintiff to establish breach 
of the implied covenant; and where the geological information strongly indi- 
cated the absence of oil and gas in paying quantities in the undeveloped portion 
of the lease, the failure of the lessee to drill wells on such portion was not a 
breach of the implied covenant to diligently develop. A writ of certiorari was 
subsequently granted in this case®' and it was reversed® by the Supreme Court 
of the United States, the court stating that the breach of the implied covenant 
to diligently develop entitled the lessor to cancellation of the lease as to all 
land covered thereby except a tract sufficiently large to operate the two wells 
thereon, unless an exploratory well was drilled on the remaining tract within 
a reasonable time, because the lessors had no adequate remedy at law. A rehear- 
ing of the case was subsequently denied.” 

In the case of Alford v. Dennis™ the court held, where the defendant lessee 
held under an oil and gas lease covering two tracts of land and he fully devel- 
oped the larger tract but did nothing towards drilling or developing the smaller 
tract for a period of fourteen years, that the petition stated a cause of action for 
redress either in damages, if such be ascertainable, or in the alternative that the 
lessee be required to drill and develop the land within a reasonable time pur- 
suant to the implied covenant under penalty of forfeiture. Here, the plaintiff's 
ancestor leased two tracts of land, 716 and 220 acres respectively, in one con- 
tract to the defendant for a term of ten years and as much longer as gas or oil 
might be found in paying quantities, the lessee agreeing to commence opera- 
tions within six months and to complete three wells before a specified date. The 
plaintiff succeeded to title in the 220 acre tract. The defendant developed the 
716 acre tract but in fourteen years nothing was done on the plaintiff's tract. 
No demand was made on the defendant to drill on the plaintiff's tract prior to 
commencement of this action to cancel the lease for failure to prospect and 
develop according to the implied covenant. The court held for the plaintiff as 

. See People’s Gas Co. v. Dean, note 97, infra. 
60. 67 F. 2d 9, (10th Cir. 1933). 
Sauder v. Mid-Continent Petroleum Corp., 291 U.S. 655, 54 S. Ct. 438, 78 L. Fd. 1047 (1934). 
Sauder v. Mid-Continent Petroleum Corp., 292 U.S. 272, 54 S. Ct. 671, 78 L. Ed. 1255 (1934). 


: Sauder v. Mid-Continent Petroleum Corp., 292 U.S. 613, 54 S. Ce. 856, 78 L. Ed. 1472 (1934). 
64. 102 Kan. 403, 170 P. 1005 (1918). 
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set out above, following the doctrine announced in Howerton v. Gas Com- 
pany.® It will be noted in this case that both the implied covenant to drill 
within a reasonable time and the implied covenant to reasonably develop were 
involved. So it may be seen here, even though the two tracts of land were leased 
under one contract and there was drilling and development on one tract of land, 
it would seem that the implied covenant to drill within a reasonable time has 
application to both tracts of land and the drilling on one tract will not be suf- 
ficient; it being quite clear that the development of one tract is not sufficient. 


A case which clearly illustrates the implied covenant to reasonably develop 
is Brown v. Union Oil Company.” Here, the plaintiff leased 2,347 acres of land 
to the defendant for five years and as long as gas or oil is produced in paying 
quantities. The lessee was bound to complete a well within six months or pay 
rental for each six months until its completion. No exploration or development 
was undertaken until the fifth year, at which time a number of dry holes were 
drilled and a small amount of oil was produced, all within 320 acres of the 
leased land. No exploration or development was undertaken on any of the re- 
maining 2,027 acres, although successful production had been achieved on 
adjacent land. Suit was brought to cancel the lease as to the 2,027 acres for 
nondevelopment. The court reiterated its general attitude toward actions to 
forfeit oil and gas leases for breach of the implied covenant to develop by stating 
that less drastic redress should be sought to do justice between the parties. Can- 
cellation of the lease as to the 320 acre tract was denied; as to the larger tract, 
the defendant must select 40 acre tracts on which they propose to begin ex- 
ploration and development, begin such activity within 90 days and prosecute 
such work with reasonable diligence or their interests therein should be can- 
celled; and as to all other portions of the land the lease should be cancelled. 
The court denied a rehearing. 


Another interesting case along the line of the two previous cases is Nigh v. 
Haas.® In this case Shaffer leased land to H and V for oil and gas purposes for 
five years and as long as oil or gas should be produced in paying quantities and 
if no well was drilled within a certain time, rentals were to be paid. H and V 
assigned their rights to K and B, who assigned one-half the rights to S, who 
developed that half but K and B did nothing to develop for more than ten years. 
K and B contended that the development by S was sufficient to keep the lease 
in effect. Subsequently, Shaffer executed an oil and gas lease to the plaintiff 
on the quarter section which K and B held, Shaffer having given them notice 
of cancellation. The plaintiff drilled three producing wells, the defendants, 
being assignees of H, claimed’the oil so produced, and the plaintiff instituted 
this action under the declaratory judgment act to settle the rights of the parties 
as to the two leases. The court quieted the plaintiff's title; reasoning that the 
lease contemplated early exploration and operation and the failure of the lessee 





66. 
6 
68. 
69. 
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to begin operations for a period of about fifteen years constituted an abandon- 
ment. The court stated: 
“The underlying reasoning upon which these decisions are based is that where a rea- 
sonable time had elapsed for development and exploration, and the lessee had not 
seen fit to develop the lease, then no harm is done the lessees by cancelling. A de- 
velopment that is not sufficient to ascertain what oil and gas is contained on the 
lease is no development at all. The case here is a fitting example. . . .”7° 


It will be noticed here that the court speaks of “abandonment” when it would 
appear there was a failure to comply with the implied covenants to drill and 
develop. It would appear that the court uses the term “operate” when they 
actually mean “develop” as used in this article. 


The case of Webb v. Croft”! supports the implied covenant to reasonably de- 
velop. The court held that an oil and gas lease contemplates development and 
not holding the land for speculative or other purposes which tend to postpone 
reasonable development, nor the limiting of development to an extent merely 
to prevent a declaration of forfeiture; and even if there is no market for 
more gas in the vicinity, the lessees are still under an obligation to explore for 
oil. In this case the plaintiff and wife leased 580 acres of land to the lessees, 
whose rights became vested in the defendants by assignment. The lease provided 
for a term of five years and as long thereafter as oil or gas was produced and 
that a well should be completed within one year or delay rentals paid until 
completion. Shortly before the expiration of the five year period expired, a 
well was commenced which resulted in a producer one day before the expiration 
of the term. Using this well and two other wells on other leases, the defendants 
supplied gas to the city of Moline under franchise, which the defendants con- 
tended was the only use for the gas in the area so no additional wells should be 
drilled. It was established, however, that the defendants were purchasing gas 
from other companies to supply the necessary gas to meet the demands of the 
city. The trial court ordered the defendants to drill three other wells for de- 
velopment, with certain provisions for payment of money to delay commence- 
ment of said wells. The defendants contended that they had complied with the 
lease by drilling the one well, by payment of rentals and royalties, and the court 
was not warranted in decreeing further development. The supreme court sus- 
tained the judgment for the plaintiffs, stating that it was competent for the 
court to give the defendants an opportunity to develop pursuant to the implied 
covenants, rather than decreeing cancellation, and if there is a failure to comply 
with the decree, the plaintiffs would be entitled to a full forfeiture. The court 
stated that damages would not be sufficient because there was no way to ascer- 
tain the damages sustained. 

In addition to supporting the implied covenant to reasonably develop, the 
case of McCarney v. Freel’? points out that the lessee in an oil and gas lease 
could not hold an entire quarter section of land with only one producing well 


—— 
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after expiration of the basic term anymore than he could before the expiration 
of the term. The court stating: “The implied covenant fairly to exhaust capa- 
bility of the land to produce minerals subsists.”’* The court further stated if the 
undeveloped portion of the land would not produce minerals in paying quanti- 
ties and the lessee would not be justified in drilling more wells due to develop- 
ment on surrounding lands, he may not continue to hold by virtue of the pro- 
vision extending the term so long as oil or gas may be produced in paying quan- 
tities. The court here canceled the lease except as to a tract sufficient to operate 
the producing well. 

An oil and gas lease was canceled in part in the case of Harris v. Morris Plan 
Company.’* Demand was made for further development but the lessee ignored 
such demand and made no pretense to develop further if given the opportunity. 
The court stated that the lessee is not warranted in not developing the leased 
land under the implied covenants of an oil and gas lease because it may not 
prove presently profitable to him if there is a market for the oil and gas which 
may be produced and the production and sale thereof will be to the advantage of 
the lessor.’* This case also held if the lease is split up by assigning portions there- 
of to different persons, that development of one of these assigned tracts will not 
excuse development as to the other tracts as required by the implied covenant to 
reasonably develop. 


The most recent case involving the implied covenant to develop is Berry v. 
Wondra.’° The court held the implied covenant in an oil and gas lease to fully 
develop the leased premises with reasonable diligence applies during the primary 
term of the lease as effectively as when the term of the lease is extended by pro- 
duction during the primary term; and if the lessee has conveyed overriding roy- 
alties to others than the lessor, the effect of which is to reduce his profits from 
operations, he can not use this fact to avoid his obligation to further reasonably 
develop the leased land. On June 4, 1947, the plaintiff leased for oil and gas 
purposes a quarter section of land to L for five years and as long thereafter as 
oil and gas was produced in paying quantities, the lease containing the usual 
delay rental provision. L assigned the lease to Wondra, who then assigned the 
lease to defendant Mason, reserving an overriding royalty of three-sixteenths 
of the interest in the lease. The defendant Mason was the only defendant who 
answered. On October 7, 1947, the defendant completed an oil producing well 
and later another well resulted in a dry hole, this being all the work done on 
the lease. The plaintiff served notice on the defendant to further develop, which 
the defendant refused to do and this suit was instituted and tried in August, 
1951. The defendant contended that the primary term of the lease was still in 
force and due to the fact there was a three-sixteenths overriding royalty out- 
standing it was financially impossible for him to drill additional wells, etc. The 
lower court held in defendant’s favor. The plaintiff appealed and the supreme 
Fa. 144 Ran. $01, 61 P. 24 901 (1936). 
> 14s Kan. 273, 246 P.2d 282 (1952). 
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court reversed, stating that none of the cases involving the implied covenant to 
reasonably develop give support to the view that there is no implied covenant 
during the primary term of the lease; that from the evidence the land should 
have been further developed; and unless the defendant Mason commences an- 
other well on the land by the first of October, 1952, and further develops as 
a prudent operator, the lease shall be canceled as to all the land except ten acres 
adjoining and including the producing well now on the land. The court further 
stated that if it is true the defendant cannot operate this lease with financial 
profit as long as the overriding royalties are outstanding, it simply means he 
cannot further develop the lease but the plaintiff was not responsible for this 
situation. 

B. Cases In Which The Plaintiff Was Denied Recovery. 


Cancellation of the oil and gas lease was denied in Cowman v. Phillips Pe- 
troleum Company.”’ The court held that an oil and gas lease is not necessarily 
forfeited for non-development of an assigned portion when there has been sub- 
stantial development and production on other portions of the basic lease; ordi- 
narily equity will not decree a forfeiture by reason of failure of the lessee or 
assignee to comply with an implied covenant to develop without first giving 
the party an opportunity to explore and develop, and this is especially true where 
the party has attempted to develop and desires to continue; and forfeitures by 
reason of failure to comply with implied covenants in leases must be promptly 
asserted or they are waived. The plaintiffs executed an oil and gas lease to 
H on 400 acres of land for a period of five years and as long as oil or gas was 
produced or the land is being operated or developed, and if no well was com- 
menced within a year the lease would terminate unless rentals were paid. By 
assignment the defendant became owner of rights to 80 acres of the lease. Pro- 
ducing wells were drilled within a year on the other portions of the lease, but 
no wells had been drilled on the 80 acres at the time of this action, which was 
about seven and three-quarter years after the lease was executed. The plaintiffs 
requested the defendant to release the 80 acres but the defendant refused, con- 
tending that production on the other portions of the lease had the effect of con- 
tinuing his lease in force. About a year after this suit was instituted, the de- 
fendant attempted to drill a well but was restrained by court order. The court 
held for the defendant, stating that the plaintiff had waited some two years 
after the basic term of the lease had expired to demand cancellation and that it 
was the duty of the lessor to assert forfeiture promptly or it is waived. The court 
further stated if there has been production on a part of the basic lease within the 
fixed term, the lessor is not necessarily entitled to a release at the end of the 
fixed term as to some other portion of the basic lease which has not been de- 
veloped. The case of Nigh v. Haas’® was distinguished because there the lessors 
had made a demand for development and it was refused but here the plaintiff 
had not made demand upon the defendant. Cancellation was denied but the 
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court stated if development did not properly progress the plaintiff would not 
be without adequate and prompt relief. 

The case of Greenwood v. Texas-Interstate Pipe Line Company”? supports 
the implied covenant to reasonably develop but the court held that develop- 
ment need not be continued where it would be burdensome to the lessee and of 
no benefit to the lessor. G executed an oil and gas lease to C on a section of 
land for a period of five years and as long as oil or gas was produced or opera- 
tions were continued with due diligence. The lease also contained the usual 
delay rental provision. The plaintiff succeeded to the rights in one-quarter of 
the section and the defendant succeeded to the rights of C as to the plaintiff's 
one-quarter section. The defendant drilled a producing well on another por- 
tion of the lease before expiration of the term but no other drilling was done. 
About six and one-half years after execution of the lease the plaintiff brought 
this action to cancel the lease. It appeared that since the well was in a new 
field, there were not adequate marketing facilities to market the oil. The court 
held for the defendant, stating that under the facts it would be inequitable to 
compel drilling of another well, the cost of which would be burdensome to the 
lessee and of no benefit to the lessor, apparently because of the lack of market- 
ing facilities, and the defendant's failure to develop was not unreasonable. The 
court pointed out that in those cases holding that lack of market does not excuse 
failure to use reasonable diligence in development, it was shown either there 
was a market or that production from adjacent lands was being marketed. 

Cancellation of an oil and gas lease was denied in Myers v. Shell Petroleum 
Corp.*° This was an action for damages for breach of the implied covenant in 
an oil and gas lease to explore, develop and produce oil from each of two alleged 
oil bearing sands. The lease was for a primary term of five years and the lessee 
was permitted to pay rentals to delay drilling. The defendant completed a gas 
well before the end of the primary term. It appeared from the evidence that 
many wells had been drilled on surrounding land but most of them were losing 
money. The plaintiff contended that the defendant should have explored and 
developed oil bearing formations known as Chat and Viola, from which pro- 
duction was being had on the wells on the adjoining land. The question was 
whether there was a breach of the implied covenant to explore and develop. 
The court held the defendant’s demurrer to the plaintiff's evidence was properly 
sustained, stating that from the evidence if wells had been drilled in the Viola 
formation it was doubtful whether a profit could have been shown and since 
no breach of the implied covenant was established as to the Viola formation, 
there was no question of damages. As to the Chat formation, the plaintiff con- 
tended that the present well should have been deepened to make a combined 
oil and gas producer and another well should have been drilled but the court 
held, that since the closest Chat well was a mile and one-half away, the facts 
compelled the conclusion that damages would be too speculative to form a safe 
basis for measurement of damages. The evidence showed that the amount of 
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gas produced from this formation varied greatly, so no accurate damages could 
be computed. This opinion discussed the principles that neither the lessor nor 
the lessee is the sole judge of what constitutes reasonable development under 
the implied covenant to develop; what a prudent lessee-operator under the same 
or similar circumstances would do is the test; and it is only to the end of mutual 
benefit to both the lessor and lessee that reasonable diligence is required. The 
court also stated that the admission of expert testimony is for the court, and 
its weight is for the jury, but it is nevertheless necessary that the facts upon 
which an expert opinion is based should afford a reasonably accurate basis for 
the conclusions reached, as distinguished from mere guess or conjecture. 


In Fisher v. Magnolia Petroleum Company*' the court held that in determin- 
ing what constitutes prudent development as required by the implied covenant, 
all material facts and circumstances confronting the lessee in the particular case 
must be considered, neither the lessor nor the lessee is the sole judge, the test 
being what a prudent operator would do, having regard for the interests of both 
the lessor and the lessee; governmental limitations or restrictions of production 
or marketing constitute a factor to be considered bearing upon the question of 
prudent development; and the burden of proof is on the plaintiff to establish 
by substantial evidence that the covenant has been breached. In this case the 
plaintiff's grantor executed an oil and gas lease on 480 acres of land. The plain- 
tiff now being owner of the tract and the defendants holding the rights of the 
original lessee by assignment. The lease was for ten years and as long as oil or 
gas was produced in paying quantities. About nine and one-half years after ex- 
ecution of the lease, the defendants drilled a producing well and a dry hole. 
The defendants contended they had developed as a prudent operator would have 
due to the fact that production was in excess of the market demand and due to 
governmental regulations further development was not warranted. The ques- 
tion on appeal was whether the plaintiff's evidence had established a case for 
cancellation. The plaintiff did not allege there were producing wells on ad- 
jacent land, drainage, or violation of the obligation to drill offset wells. The 
court held for the defendants on the basis that the plaintiff had not presented 
sufficient evidence to establish a breach of the covenant. On rehearing the 
court adhered to the above opinion.®” 


The court held in the case of Wheeland v. Fredonia Gas Company®? that in 
an action for failure to develop land under an oil and gas lease, evidence of 
experts in the oil territory, who are able to furnish reasonable estimates from 
producing wells in the locality of what a certain territory will produce, is com- 
petent evidence. The plaintiff presumably was asking for damages in this case 
but he was unable to prove damages except with the use of expert evidence be- 
cause there had been no further development of the land. The trial court sus- 
tained a demurrer to the plaintiff’s evidence, but this was reversed and a new 


trial granted on appeal. The court stating that there was evidence by men in the 
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business of leasing land for development tending to show that one well was 
not sufficient development and this evidence was competent although it is im- 
possible thereby to show the exact amount of damage, it is sufficient to enable 
a jury to estimate the damages and find accordingly. This case did not mention 
the implied covenant to develop but it would seem that it was definitely con- 
sidered because of the cases cited therein.* 

Another case which presents some of the essentials necessary to sustain an 
action to cancel an oil and gas lease for faliure to comply with the implied cov- 
enant to develop is Tamsk v. Continental Oil Company.®* The court refused 
to cancel the oil and gas lease where there was no allegation or proof that the 
plaintiff's land was suffering any damage or detriment by reason of develop- 
ment on other land in the area or the failure to offset such development; where 
the plaintiff made no proof that an operator of reasonable prudence, with regard 
to the interests of both the lessor and lessee, would have drilled additional wells; 
where it appeared that the lease on all the land had been released to the plain- 
tiff except on a place 200 feet square where the producing well was located; 
and where it appeared the defendant had only a one-sixteenth of the working 
interest, hence any order of cancellation that might be entered would operate 
against the one-sixteenth interest only. From these cases it is possible to see 
procedure-wise what some of the factors are the court looks to to determine 
whether the lease should be canceled or not. 


The rather recent case of Christiansen v. Virginia Drilling Company® de- 
nied cancellation of an oil and gas lease. In this case, in addition to supporting 
the implied covenant to reasonably develop and the test therefor, the court also 
held that breach of an implied covenant never results in an automatic forfeiture 
but such forfeiture can only be obtained by judicial action and the proceedings 
provided by the General Statutes of Kansas 1935, 55-201, relating to the re- 
lease of a forfeited oil and gas lease of record, are not available to the lessor for 
the purpose of declaring a forfeiture for the breach of an implied covenant. This 
was an action for trespass to realty. The plaintiff's predecessors in title leased 
the land to the defendant M for a term of ten years and as long thereafter as oil 
or gas should be produced, with a provision for delay rentals. Prior to the ex- 
piration of the primary term, one oil and gas producing well was drilled on 
the premises. Following expiration of the primary term, the plaintiffs followed 
the procedure prescribed by G.S. 1935, 55-201, to forfeit the lease for non- 
development of the land, except as to a twenty acre tract where the well had 
been drilled. Later the defendant-assignee V entered the land and drilled a dry 
hole. The defendant V answered, admitting the entry but alleged it was au- 
thorized because the oil and gas lease was still in force. The defendants M and 
S denied the trespass. The plaintiffs replied that the lease was forfeited and 
terminated except as to the twenty acre tract by complying with the statutory 
procedure of G. S. 1935, 55-201. The defendants moved for judgment on the 
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pleadings, which was sustained and the plaintiffs appealed. The judgment was 
affirmed on appeal. The court stating there was an implied covenant to reason- 
ably develop but the statute is not applicable until the lessor has shown that 
the covenant has been breached and the lease has become forfeited in whole or 
in part before he is entitled to follow the procedure prescribed by the statute; 
and there can be no breach of an implied covenant in a lease until there has been 
a judicial determination thereof and there has been none in this case. 


VII. THE IMPLIED COVENANT TO DILIGENTLY OPERATE AND 
MARKET 


There are very few Kansas oil and gas cases which clearly involve the implied 
covenant to diligently operate and market. The reason for this is not exactly 
clear but it would seem possible that litigation arising from other causes would 
determine the rights of the parties prior to the time the operation of this im- 
plied covenant would come into play, or that economic conditions are usually 
such that it is to the benefit of the parties financially to diligently operate and 
market whether the lease so provides or not. Probably another reason is that 
most leases contain a provision to the effect that the lease shall continue, fol- 
lowing the primary term, so long as oil or gas is produced in paying quantities, 
and as a result of this provision, a number of cases involving operation and 
marketing become lease construction cases concerning the term “produced” 
which might otherwise have become cases involving the implied covenant to 
diligently operate and market. For a clarification of this latter point, the cases 
of lease construction concerning operation and marketing should be consulted.®” 

One of the first cases involving the implied covenant to diligently operate 
and market was the case of Howerton v. Kansas Natural Gas Company. In 
this case action was brought to cancel an oil and gas lease executed by the plain- 
tiff to G and by G assigned to the defendant. The lease provided that the lessee 
had exclusive right to operate for oil and gas for ten years or as long as oil or 
gas is produced in paying quantities and if a well was not drilled on the land 
within one year the lessee’s rights should cease; no alternative for payment of 
rent being given. The plaintiffs were to have gas for domestic use if found in 
sufficient quantity and were to be paid $50.00 per year during the time gas 
should be marketed from each well. One well was completed within the year 
yielding sufficient gas for marketing. The plaintiffs were supplied with gas for 
domestic use and the defendant used gas to furnish power in drilling two wells 
on other leases. No other use was made of the well, no other wells were drilled 
and the lessor never received anything except $1.00 consideration for the lease 
and domestic gas. Gas was being marketed from adjacent lands. More than 
four years after the well was completed, the plaintiffs served notice of forfeiture 
and commenced this action. The defendant contended they had performed and 
the plaintiffs had an adequate remedy at law. The court held for the plaintiffs 
and stated: 
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“Whether the obligation to produce and market gas should be considered as an 

implied covenant, as the term is ordinarily used, or as a condition or both, is of little 
uence. The principle is more important than the name, and is clearly applica- 

ble to the situation here presented. . . .”89 

“Adopting the view so clearly equitable, and supported by both reason and authority, 

we hold that the contract contemplated that the well should be operated and gas 

marketed therefrom, and that other wells should be drilled and operated in a rea- 

sonable time to utilize the lease; that performance of this obligation was neglected 

for an unreasonable time, to injury of the plaintiffs; that in such situation an action 

for damages affords no adequate remedy; and that equitable relief ought to be 

granted. . . .”90 

“The mere use in their home by the plaintiffs of gas from this well can not bar them 

from relief... . .”9! 

“. . . the decree may be upheld upon the ground of forfeiture for failure to per- 

form the principal obligations resting upon the lessee for which the lease was 

given... .”9? 

On rehearing the decision was reversed,” the court stating as follows: 


“, . . Adhering to the decision on a former hearing that the contract contemplated 
that other wells should be drilled with reasonable diligence to utilize this lease, it is 
further held that the burden of proof is upon the plaintiff to show that a remedy 
in damages is not an adequate remedy for the failure of the lessee to proceed to 
drill other wells to protect the land from drainage and to obtain gas therefrom . . 
Having failed to make this showing, the decree for cancellation cannot be sus- 
tained. . . The measure of damages is the sum of $50 per year for each well from 
the time it ought to have been drilled. . . If it be determined that such a rule of 
damages can not be applied, an alternative decree may be entered, upon proper 
proof, providing that the defendant shall proceed, within a time to be fixed, as 
before indicated, to drill such wells as may be necessary to protect and develop 
the land and utilize the gas thereon, and pay for such wells as stipulated, or that the 
lease be canceled.”94 

The decision of the court on rehearing was followed by two memorandum de- 

cisions, Day v. Kansas City Pipe Line Co.®? and Wheeland v. Fredonia Gas 

Co. 

Another case which clearly supports the implied covenant to diligently oper- 
ate and market is People’s Gas Co. v. Dean.”” The court held, where the oil 
and gas lease does not fix a definite time within which a well must be completed, 
there is an implied covenant on the part of the lessee to explore the property, 
develop the property and operate the wells drilled thereon with reasonable dili- 
gence; and where the lessee took no steps to develop the property for nearly six 
years and until more than two months after a notice of forfeiture from the lessor, 
and then drilled a well which is immediately capped and did not operate, al- 
though gas was found in paying quantities, the lessor was entitled to a cancella- 
tion of the lease notwithstanding the payment of stipulated rentals for delay. 
Here the plaintiff's predecessor in title executed an oil and gas lease to K for 
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an indefinite period; the lease containing a provision for the payment of delay 
rentals. K assigned the lease to the defendant. No well was completed within 
the year but delay rentals were paid. Over five years after execution of the lease, 
the plaintiff's predecessors in title refused to accept rentals, gave notice that they 
would not proceed further with the lease and declared it forfeited. Then, nearly 
six years after execution of the lease, the defendant drilled a well, which pro- 
duced gas in paying quantities but the defendant immediately capped this well 
and never operated it. The evidence showed, that upon adjacent land upon 
three sides of the plaintiff's property, producing gas wells were being operated 
by the defendants and gas taken therefrom in large quantities. The judgment 
for the plaintiff was affirmed on appeal. The court stating that there being no 
definite time within which a well must be completed, the law supplies this 
omission by declaring that it shall be accomplished within a reasonable time. 
The court further stated that even if it could be found that the defendants had 
proceeded within a reasonable time after the forfeiture of the lease by the lessor, 
yet, on completion of the well drilled, they failed to use the gas, at once capped 
the well and did not pay royalties, nor did they proceed with further develop- 
ment, so they can not ask relief in equity. 

The last case which clearly supports the implied covenant to diligently mar- 
ket oil and gas produced is Molter v. Lewis.* This was an action for money by 
the lessee against the lessor. for transportation charges for transporting the 
lessor’s one-eighth share of the oil produced to the market. The plaintiffs had 
drilled two wells on the leased land but due to lack of an available market they 
were forced to truck the oil so produced to a pipe line some miles away. The 
court held for the plaintiffs, reasoning that it was the lessee’s duty to diligently 
market the oil produced and the lessor was liable for the share of the expense of 
hauling it to the nearest market. The court stated: 

“Under an oil and gas lease such as we have here the proper development of the 
leased premises by the lessee places upon him the duty, among other things, of mar- 
keting the oil produced. (24 Am. Jur. 571, and authorities there cited) This is 
sometimes spoken of as an implied covenant of the lessee of the lease. This is a 
covenant that the lessee should perform with the diligence of a prudent operator. 
iin: oiets dlabaiteg Siviee Sie Wilt as Aidinn eoergee-elee eis tintaded vo tes 
wells on the leasehold. In this case the trial court found plaintiffs had endeavored 
to get pipe lines extended to the wells on the lease in question, but were unable 
to do so until November, 1941. In the meantime there was production which had to 
be taken care of. It is the duty of the lessee to see that the oil is marketed, but this 
general duty does not mean that the lessee must pay the transportation charge of 
the lessee’s (lessor’s) share of the oil from the well to some distant place. His con- 
tract is to deliver the oil to the lessor at the well . 


Although not actually involving the implied o covenant to diligently operate 
and market and probably properly involving lease construction, the case of 
Christianson v. Champlin Refining Co.'’™ does present an interesting point. In 
this case the court held that the inability of the lessee to connect a gas producing 
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well to a pipe line and thus market gas within a short time after drilling of the 
well did not work a forfeiture of the lease, which depended upon production for 
the continued existence after the primary term, where the lessees secured the 
construction of an expensive pipe line and were actually marketing gas within 
fifteen months from date of the completion of the well but following expira- 
tion of the primary term. The court stated that it was implied that a reasonable 
time must intervene between the completion of the drilling operations result- 
ing in production and the ability to market and sell the product of a well. For 
a Kansas case presenting a similar situation, see Tate v. Stanolind Oil & Gas 
Co. 


VII. THE IMPLIED COVENANT TO PREVENT DRAINAGE 


Like the implied covenant to diligently operate and market, there are very 
few Kansas cases which clearly involve the implied covenant to prevent drain- 
age. The reason for this lack of decisions is not exactly clear but it would seem 
possible here also that litigation arising from other causes would determine the 
rights of the parties prior to the time the operation of this implied covenant 
would come into play. 

The first case found in which the implied covenant to prevent drainage is 
involved is Culbertson v. Iola Portland Cement Co.'°? The court held herein 
that when a lessee undertakes to develop a gas lease and the contract does not 
specify the number of wells to be drilled, there is an implied covenant that he 
will fully develop the land with reasonable diligence and sink sufficient wells to 
secure to the lessor the gas under this land; and if the lessee sinks and operates 
wells on adjoining land and thereby drains the ieased land, he is liable to the 
lessor for a share of the gas so taken. This action was for an accounting and to 
recover from the defendants for gas obtained and used by them from the plain- 
tiff’s land under a lease executed by the plaintiff's grantor. The lease contained 
the usual stipulations as to the development of the land for oil and gas but it 
did not specify any number of wells to be drilled thereon. Operations were be- 
gun within the prescribed time and three wells were drilled, two gas producers 
and one dry hole. The evidence disclosed that a large quantity of gas had been 
taken from the land and used by the defendants for manufacturing purposes, 
and that the defendants had drained gas from under the plaintiff's land through 
wells on adjoining land. The court affirmed a judgment awarding the plaintiff 
damages for the gas so taken. The court held that a lessee cannot drain the lands 
he has leased by sinking wells on adjoining lands, he must sink sufficient wells 
on the leased premises to protect it from drainage; that since the lease did not 
specify the number of wells to be drilled, there was an implied covenant obli- 
gating the defendant to fully develop the land by sinking enough wells to se- 
cure to the plaintiff his proportionate share of the pool of gas; and having failed 
in this respect, the plaintiff is entitled to recover his share of the gas actually 
taken without regard to which side of the line the wells through which it was 
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taken were sunk. It will be noticed in this case, the court speaks of “develop- 
ment” but this term seems to be used in conjunction with the discussion con- 
cerning drainage in such a manner as to assure the lessor that the development 
will be of such a nature as to prevent drainage to his land. 

In the case of Gillet v. Elmhurst Investment Co. and Orlando Petroleum 
Co.’ the court held that the lessee in an oil and gas lease impliedly covenants 
that he will fully develop the oil resources of the land with diligence and that 
he will prevent the escape of oil from the land by drilling sufficient offset wells. 
The case also held that the assignment of undivided interests in the lease by the 
lessor did not split the covenants and a breach of the covenants as to one tenant 
in common with the lessor was a breach of the covenants as to all and they may 
all be joined in one action. This was an action to recover damages for breach 
of the implied covenants to develop and to prevent drainage and the express 
covenant to pay oil royalties. The plaintiff executed the oil and gas lease to F, 
whose interest therein came into the hands of the defendants, the investment 
companies’ rights covering the east eighty and the petroleum companies’ rights 
covering the west eighty. The plaintiff assigned one-tenth interest to each of 
his seven children, who also are plaintiffs in this action. A producing well was 
drilled on the west eighty. The trial court held that the several causes of action 
were improperly joined in the petition and sustained the defendants’ demurrers 
to the petition. The plaintiffs appealed and the judgment of the trial court was 
reversed with directions to overrule the demurrers. The court stated that the 
lessee impliedly covenanted to fully develop the land with diligence, to pre- 
vent the escape of oil from the land by drilling offset wells, and the breach of. 
the covenants as to one tenant in common with the lessor was a breach as to 
all and they could all be joined. 

Another case which would seem to support the implied covenant to prevent 
drainage is Corr v. Continental Oil Co.’ This was an action for damages for 
draining the oil from under a lease on which the plaintiffs owned the royalty 
interest. The defendants owned the lease upon this land as well as owning leases 
on the adjoining tracts to the north and east. The lease was given in 1927 and 
the first well was drilled in 1932 before expiration of the primary term. The 
lease contained a delay rental provision. The plaintiff contended, that due to 
this delay in drilling and due to the fact the defendant had drilled producing 
wells on the surrounding tracts prior to that time, his land had been damaged 
by drainage. It was admitted that delay rentals were paid to delay commencing 
the well on the plaintiff's land. The defendants entered a general denial and 
demurrer to the plaintiff's evidence. The demurrer was overruled and the de- 
fendants appealed. The defendants mainly contended there was a lack of suf- 
ficient evidence to show there had been drainage or the plaintiff had been dam- 
aged. The question was whether the evidence was sufficient to prove that oil 
was drained from the plaintiff's land. The plaintiff presented evidence of two 
experts, who testified there was drainage. The supreme court held that the 
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evidence relied on to prove the issue of drainage was so speculative as to amount 
to little more than guess work, the judgment of the trial court overruling the 
demurrer of the defendants was erroneous and reversed the decision. The court 
cited a West Virginia case’®> which held to establish a breach of the implied 
covenant to prevent drainage the evidence of experts must follow particular 
factors; such as character of the mineral products; nature of the oil bearing sand, 
whether dense or porus; developments on contiguous lands, whether by the 
same or different operators; cost of drilling; proximity to market and facilities 
for marketing; current prices, whether high or low; location of the lands; and 
such other conditions concerning the operations as may affect the case. No- 
where in the Kansas case was the implied covenant to prevent drainage dis- 
cussed. The plaintiff alleged that the defendants deliberately planned that they 
would drain the oil from under the plaintiff’s land, so it is not clear whether 
the action was based on the theory of tort or the implied covenant to prevent 
drainage but the latter would certainly come into play whether the act was in- 
tentional or otherwise. 

A case which limits the application of the implied covenant to prevent drain- 
age is Shell Petroleum Corp. v. Shore.’ In this case the plaintiffs leased a 200 
acre tract of land to the defendants for oil and gas purposes. Subsequently a 
strip of land running across the 200 acre tract was quieted in third persons. 
Wells were drilled on this strip of land and the defendants also drilled produc- 
ing wells on the remaining portion of the 200 acre tract. The plaintiff brought 
this action for damages due to drainage by the wells on the strip. The trial court 
held for the plaintiffs, but this holding was reversed on appeal. The court stated, 
that in the execution of the contract imposing the implied obligation that the 
lessee would exercise reasonable diligence to develop the leasehold and to pro- 
tect it against drainage through wells on adjoining lands, the parties must have 
contemplated the exterior boundaries of the land and obviously they could not 
have had in mind the existence of a narrow strip traversing the tract, which 
created additional boundary lines which might reasonably impose an obligation 
upon the lessee to drill offset wells in order to protect against drainage through 
wells located on the strip. The court also stated that since the alleged obligation 
to drill additional wells to prevent drainage through wells on the strip is in 
degrogation of the warranted title to the leasehold estate, the plaintiffs were 
estopped to assert it or to recover damages for its breach. It will be noticed that 
the last portion of this holding would seem to be in line with the assertion by 
some authorities that there is an implied covenant by the lessor of quiet enjoy- 
ment in favor of the lessee. 


IX. CONCLUSION 


The implied covenant to drill within a reasonable time is supported by ade- 
quate Kansas case authority.'"’ The oil and gas lease will be canceled for a sub- 
105. Grass v. Big Creek Development Co., 75 W. Va. 719, 84 SE. 750 (1915). 
sity: Ba 2d vuliy the cases discussed under The Implied Covenant To Drill Within A Reasonable Time, pp. 
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stantial failure to comply with the obligation imposed by this covenant,’ how- 
ever, cancellation of the lease will not be decreed if damages would adequately 
compensate the lessor.1°? The implied covenant to drill cannot be invoked if 
the lessor has prevented the lessee from drilling on the leased land.''® If the 
original lessee may delay drilling by the payment of delay rentals, an assignee 
of the lessee may do the same, there being no room for application of the im- 
plied covenant to drill during that time.''! It is interesting to note, if the lease 
requires drilling either on the leased land or in the neighborhood, that the im- 
plied covenant to drill on the leased land subsists even though there may have 
been drilling in the neighborhood.''? The implied covenant to drill is also 
applied where one tract of land is leased in whole but is split up by assignment 
and drilling on one tract of this land will not be sufficient exploration as to the 
other tracts.'!? 


The implied covenant to reasonably develop the leased land is also adequately 
supported by Kansas case authority.''* Development is the purpose of the oil 
and gas lease and not holding for speculative purposes nor the limiting of de- 
velopment merely to prevent a declaration of forfeiture.''? The oil and gas 
lease may be canceled in whole or in part, development decreed or damages 
awarded, or a combination of the three, for a breach of this implied covenant 
but the plaintiff has the burden of proving that damages will not adequately 
compensate him and if damages will be sufficient the lease will not be can- 
celed.'"* To comply with this implied covenant, the lessee must drill as many 
wells as, under the circumstances, an operator of ordinary prudence would drill, 
having regard for the interests of both the lessor and the lessee.'’” All material 
facts and circumstances must be considered in determining whether there has 
been prudent development.'"® Evidence of experts in the oil territory, who are 
able to furnish reasonable estimates from producing wells in the locality of what 
a certain territory will produce, is competent evidence in determining whether 
there has been prudent development.'’? If the oil and gas lease covers more than 
one tract of land the lessee must develop both and development of one tract will 
not be sufficient’”° or if the lease covers a large tract of land and development 
is had on only a small portion thereof, such development will not be suffi- 
cient.'?1_ This implied covenant is also applicable where one tract of land is 
leased under one contract but subsequently it is separated into two or more 
tracts by assignment and the development of one tract will not be sufficient as 
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to the other tracts.'2? This covenant is applicable during the primary term of 
the lease as effectively as when the lease is extended by production.” It has 
been held that the lessee must develop, whether it is presently profitable to him 
or not, if there is a market for the products and it may be to the advantage of 
the lessor,'** however, it is generally stated that development must be to the 
mutual advantage of the lessor and lessee and it has been held that development 
need not be continued where it would be burdensome to the lessee and of no 
benefit to the lessor.'? 


Although there are relatively few Kansas cases on this point, it seems clear 
that these cases do adequately support the implied covenant to diligently operate 
and market.'?© Where this covenant is neglected for an unreasonable time, the 
oil and gas lease will be canceled but also the lessor must prove that damages 
will not adequately compensate him or the lease will not be canceled.'?” It has 
been held, where the lessee drills a producing well then the lease’s basic term 
expires before the product can be marketed, it is implied that a reasonable time 
should elapse between the production and marketing.'”® 


There are also few Kansas cases involving the implied covenant to prevent 
drainage, but these cases seem to adequately support this covenant.’”? In an 
attempt to establish a breach of the implied covenant to prevent drainage the 
evidence of experts must be more than guess work and must follow particular 
factors!*° upon which a firm opinion may be based. This implied covenant ap- 
plies to exterior boundaries of the lease only and the lessee is under no obliga- 
tion to protect as to wells drilled on an intersecting tract which was developed 
after the lease was executed.'** 

The breach of an implied covenant in an oil and gas lease never results in an 
automatic forfeiture of the lease but such forfeiture can only be obtained by 
judicial action.'*? Forfeitures by reason of failure to comply with the implied 
covenants must be promptly asserted or they are waived.'®? The proceedings 
provided by The General Statutes of Kansas 1935, 55-201, relating to the re- 
lease of record of an oil and gas lease, are not available to the lessor for the 
purpose of declaring a forfeiture for the breach of an implied covenant.'* 


It would seem reasonable to assume that the supreme court will again resort 
to the doctrine of implied covenants when the parties have failed to adequately 
provide for those situations in which the implied covenants are normally em- 
ployed. The parties, of course, could prevent many problems from arising under 
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an oil and gas lease by adequately providing in express terms for these con- 
tingencies. Some states have attempted to meet these problems by the enactment 
of legislation’*> but whatever means, or combination, is adopted to meet these 
problems, it seems likely that the doctrine of implied covenants will continue 
for many years to come. 
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TORT LIABILITY OF CHARITABLE ORGANIZATIONS 


Plaintiff, a mental patient receiving treatment at the defendant's hospital, 
received severe personal injuries when struck by a truck while crossing a public 
highway. It was alleged that defendant’s employee was negligent in permitting 
plaintiff to cross the highway. Defendant, incorporated as a private charitable 
institution, demurred to the petition for failure to state a cause of action. On 
appeal—HELD, charitable institutions are liable for torts of their employees. 
Noel v. The Menninger Foundation, 175 Kan. 751, 267 P.2d 934. The instant 
case overtules a line of decisions in Kansas granting complete immunity to char- 
itable institutions. Nicholson v. Hospital Asso., 97 Kan. 480, 155 Pac. 920; 
Davin v. Benevolent Asso., 103 Kan. 48, 172 Pac. 1002; Webb v. Vought, 127 
Kan. 799, 275 Pac. 170; Ratliffe v. Wesley Hospital, 135 Kan. 306, 10 P.2d 
859; Leeper v. Salvation Army 158 Kan. 396, 147 P.2d 702. 

The immunity doctrine of charitable institutions from liability in negligence 
was first announced in England in 1839. However, the two cases most relied 
on as initiating this rule related to governmental rather than private charities. 
Duncan v. Findlater, 7 Eng. Reprint 934; Holliday v. St. Leonard, 11 C.B.N.S. 
192. These two cases were later repudiated in Mersey Docks v. Gibbs, 11 Eng. 
Reprint 1500, 25 ALR 2d 38, and the law in England at the present time ap- 
pears to be that charitable institutions enjoy no immunity for torts of their 
agents. Laverne v. Smith Falls Public Hospital, 9 B.R.C. 13. 


Thus, its entrance into America rested on a somewhat unsecured footing but 
nevertheless the doctrine was adopted. McDonald v. Mass. General Hospital, 
120 Mass. 432, 21 Am. Rep. 529, 1876; Perry v. House of Refuge, 63 Md. 20, 
52 Am. Rep. 495. As a result, great confusion arose in the various states 
throughout the country, the majority of states followed the immunity rule 
altho many denied it. Pres. & Dir. of Georgetown College v. Hughes, 130 
F.2d 810, 817; 25 ALR 2d 35, 38. The basic theories upon which immunity 
rests ate four: the trust fund theory, the theory holding the doctrine of re- 
spondent superior inapplicable to charitable institutions, the implied waiver or 
assumption of risk theory and the public policy theory. Pierce v. Yakima Hospi- 
tal Ass’n, Wash., 260 P.2d 765; Pres. & Dir. of Georgetown College v. Hughes, 
130 F.2d 810, 822; 25 ALR 2d 57-74. 


The trust fund theory is founded on the idea that a diversion of funds held 
in trust might result in impairing the usefulness of charitable institutions by 
thwarting the donors’ intent. Also, it is beyond the power of the trustees to 
directly divert the fund, therefore they should not be allowed to divert it in- 
directly. Ettlinger v. Trustees of Randolph-Macon College, 31 F.2d 869; Parks 
v. Northwestern U., 218 Ill. 381, 75 NE 991, 1905; Downs v. Harper Hos- 
pital, 101 Mich. 555, 60 NW 42, 1894; SMU v. Clayton, 142 Tex. 179, 176 
SW 2d 749, 1943; 25 ALR 2d 60. 

The theory holding the doctrine of respondent superior inapplicable is based 
on the ground that since a charity does not derive profits from the services of 





356 The JOURNAL 


its employees, respondent superior does not apply. Respondent superior applies 
where an enterprise is carried on for a financial benefit of a master, therefore 
he should answer for the tort of his servant in conducting it because he profits 
financially. Hearns v. Waterbury Hospital, 66 Conn. 98, 33 A. 595, 1895; 
Bachman v. YWCA, 179 Wis. 178, 191 NW 751, 1922, 30 ALR 448; Schu- 
macher v. Evangelical Deaconess Soc., 218 Wis. 169, 260 NW 476, 1935; 25 
ALR 2d 65. 

The implied waiver or assumption of risk theory refers to the beneficiary of 
a charity. By accepting the benefits of the charity he is deemed to have waived 
liability or assumed the risk of negligence. Bruce v. Central Methodist Church, 
147 Mich. 230, 110 NW 951, 1907; Sisters of Charity v. Duveleus, 123 Oh. 
St. 52, 173 NE 737, 1930; Winslow v. VFW Home, 328 Mich. 488, 44 NW 
2d 19, 1950; 25 ALR 2d 68. 

The public policy theory supports the three previous theories. This permits 
the court to adopt whatever rule it sees fit to support immunity in the absence 
of specific legislation. 25 ALR 2d 70. 

Weighed against these theories supporting immunity are the following rea- 
sons denying it. Immunity promotes neglect while liability induces prudence 
and care. Why should the cloak of incorporating produce immunity when no 
such favors are granted to charitable individuals? The immunity rule grants 
benefits to some at the expense of injury to others requiring an injured indi- 
vidual to bear the loss wrongfully inflicted upon him at a time when the law 
is directed toward social distribution through liability for fault, liability with- 
out fault (Workmen’s Compensation) and legislation giving the disabled 
worker security. Georgetown College v. Hughes, supra. Also, insurance is 
now available to guard against dissipation. Of the many reasons given for 
granting immunity the most logical seems to be that initially such private in- 
stitutions needed legal protection to survive. Thus, society has helped such 
charities over the hardships and burdens of the past. Once over the pitfalls 
initially facing them, these private charities have developed into vast businesses 
enjoying resources far beyond original expectations. In light of the instant de- 
cisions and others, insofar as immunity was ever justified, changed conditions 
have rendered the rule no longer necessary. The recent trend of decisions is 
away from immunity and toward liability. Haynes v. Presbyterian Hosp. Assn., 
241 Iowa 1269, 45 NW 2d 151; Ray v. Tucson Medical Center, 72 Ariz. 22, 
230 P.2d 220; Mississippi Baptist Hosp. v. Homes, 214 Miss 906, 55 So.2d 
142; Mary Foster v. Roman Catholic Diocese, 116 Vt. 124, 70 A2d 230; 
Pierce v. Yakima Valley Memorial Hosp., —Wash.—, 260 P2d 765; Pres. & 
Dir. Georgetown College v. Hughes, supra; 25 ALR 2d 43. Regarding the 
general principle that for negligent conduct, liability is the rule and immunity 
the exception, one may speculate as to how far the Kansas court will carry this 
recent approach into other related fields. 


The liability of churches or other religious societies for torts causing personal 
injury is largely based on the same grounds as charitable institutions. 124 ALR 
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814, 109 ALR 1199, 86 ALR 491. Although some distinctions existed in this 
area depending on whether the injured party was a stranger or beneficiary, the 
same distinctions existed in the rules governing charitable organizations. The 
instant decision strikes dgwn this distinction by attaching liability whether 
stranger or patient, and whether a paying or nonpaying patient. However, 
churches are almost wholly supported by donations whereas hospitals such as 
the one in the instant case derive a large part of their funds from paying pa- 
tients. Such distinction seems to be insignificant in the instant case and under 
this decision churches and other religious societies would no longer enjoy im- 
munity. 

Likewise, the tort liability of private schools and institutions of higher learn- 
ing set up on a non-profit basis has been governed by the same rules as hereto- 
fore applied to other charitable institutions. Distinctions in this area have de- 
pended on the injured person’s status as a student or stranger or employee. It 
is submitted that the instant decision also strikes down this distinction and these 
institutions can no longer rely on immunity in Kansas. 160 ALR 250; 10 Am. 
Jur. 687-705. 

The next question arises as to the liability of public schools, school districts, 
school boards, and other agencies created for a similar purpose. Generally 
speaking in the United States, public education, including that of elementary, 
high school or college grade is universally recognized as a governmental func- 
tion of the state. 160 ALR 7. Unless it has assumed such liability by constitu- 
tional mandate or legislative enactment, the state is generally immune from 
tort liability because of its sovereign character even though it may aot be im- 
mune from suit. However, does not the person injured suffer the same loss 
whether inflicted by a charitable institution or a state institution? Is not the 
protection of life and limb by organized society superior to the rights of prop- 
erty? The Kansas court in the instant case not only relies on changing public 
policy but also relies on section 18 of our Bill of Rights to strike down the 
immunity doctrine. Section 18 reads: “All persons, for injuries suffered in 
person, reputation or property, shall have remedy by due course of law, and 
justice administered without delay.” If a person injured by a charitable insti- 
tution is denied a remedy by the immunity doctrine, is not the person injured 
by a governmental institution likewise denied? Quoting from the Kansas 
court: “Neither our constitution nor our statute says anything about releasing 
charitable, educational or religious organizations from liability for negligence 
which results in personal injuries to another.” This constitutional provision 
along with the instant decision give further support to the recognition of in- 
dividual injury against governmental torts. 

The reasons supporting governmental immunity are essentially the same as 
those supporting charitable immunity with the exception of the sovereign char- 
acter of government. If the reasons for charitable immunity no longer exist, 
might not the court go one step further and hold the reasons for governmental 
immunity also die? Governmental immunity appears most frequently in the 
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law of municipal corporations. Some courts recognize the weak foundation of 
this immunity and scholars continuously criticize it. Britten v. City of Eau 
Claire, 260 Wis. 382,51 NW 2d 30, 1952; Kaufman v. City of Tallahassee, 84 
Fla. 634, 94 So. 697, 1922; Borchard, Government Liability in Tort, 34 Yale 
LJ 1, 129, 229 (1924) 36 Yale L J 759, 1039 (1926); Doddridge, Distinc- 
tion Between Governmental and Proprietary Functions of Municipal Corp., 
23 Mich. L. Rev. 325 (1935); Harno, Tort Liability of Municipal Corp., 4 
Ill. L.Q. 28 (1921); Fuller and Casner, Municipal Tort Liability in Operation, 
54 Harv. L. Rev. 437 (1941). One exception well recognized to sovereign 
immunity in relation to municipal corporations concerns nuisance. Even though 
the corporation acts in a governmental capacity liability will attach if such acts 
result in a nuisance. Madison Metro Sewerage Dist. v. Comm. Water Pollution, 
50 NW 2d 424, 260 Wis. 229, 1952 (sewage district discharged sewage into 
waters of a lake); Reichvalder v. Borough of Taylor, 322 Pa. 72, 185 A 270 
(municipality held liable for injury to child while she was playing on road 
scraper parked for night in vacant lot); Johnson v. Tennessean Newspaper, 
192 Tenn. 287, 241 SW 2d 399, 1951 (concrete blocks attractive to children 
were removed leaving holes extremely dangerous known to exist) ; Kinnischtzke 
v. City of Glen Ullin, 57 NW 2d 588, 1953 (negligent maintenance by city 
of sewage disposal system creating nuisance); Cannon v. City of Macon, 81 Ga. 
App. 310, 58 SE 2d 563, 1950 (negligent construction of sewage or drainage 
system); Jenkins v. City of-El Dorado 143 Kan. 206, 53 P.2d 798, (main- 
tenance of sewage disposal unit as nuisance); Dist. of Cal. v. Totten, 55 App. 
D.C. 312, 5 F.2d 374, cert. denied (maintenance of reformatory in such manner 
that prisoners were constantly escaping creating nuisance). Public nuisances 
have never been actionable unless special injury could be shown but apparently 
an exception is made in regard to municipal corporations. Other courts cir- 
cumvent the governmental immunity rule by holding a certain activity generally 
considered to be governmental in nature, a proprietary activity thus attaching 
liability. Hammock v. City Council of Augusta, 63 SE 2d 290, 83 Ga. App. 217, 
1951 (maintenance and repair of street held proprietary); Fowler v. City of 
Cleveland, 100 Oh. St. 158, 128 NE 72, 1919, (deceased recovered for negli- 
gence of a hose truck operated by a member of the city fire department while 
in performance of his duties); Kaufman v. City of Tallahassee, 84 Fla. 634, 94 
So. 697, 1922 (injury caused by dangerously operated fire truck. Court cites 
constitutional provision similar to section 18 of Kansas constitution); Flesch 
v. City of Lancaster, 264 Wis. 234, 58 NW 2d 710, (plaintiff alleged opera- 
tion of a swimming pool proprietary and court overruled defendant’s demurrer. 
Previous decisions had held conduct of parks and swimming pools governmental 
functions.) Some jurisdictions hold a municipal corporation liable in tort for 
positive acts of misfeasance while in the execution of a governmental function. 
Kress v. City of Newark, 9 NJ Super 70, 74 A.2d 902, (city hospital put mobile 
X-ray machine in operation without lead screen or adequate instruction thus con- 
stituting active wrongdoing); Allas v. Borough Rumson, 115 NJL 593, 181 
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A. 174, 177, 102 ALR 648 (Borough constructed a sloping ramp without 
guard rails or other protective devices considered active wrongdoing. ) 


These decisions indicate a dissatisfaction with the governmental immunity 
doctrine and in light of the instant decision abolishing the reasons for charitable 
immunity furnish conjecture as to the avenues of approach the court may take 
in future actions against sovereigns. Three are submitted here: they may 
(1) strike down governmental immunity completely, (2) increasingly expand 
the nuisance exception to include many activities which would not now be con- 
sidered as such, (3) expand the classification of proprietary functions to many 
functions now considered governmental. A fourth approach was taken recently 
in at least one jurisdiction which held the carrying of liability insurance by a 
municipality constitutes a waiver of sovereign immunity when the statute ex- 
pressly barred suits against the municipality. Bailey v. City of Knoxville, 113 
Fed. Supp. 3, 1953. Many courts feel the legislature must be first to abolish 
the immunity, but since sovereign immunity was developed by the courts in 
early England could the courts not equally abolish it. Similar argument was 
made against charitable immunity. Admittedly it would be a step removed from 
the present decision to grant liability against the state in governmental functions 
but in light of the Federal Tort Claims Act permitting suit against the federal 
government for its torts, it would seem equally just. If the law is directed toward 
social distribution of loss, this would seem a proper result. 


It is submitted the instant decision may have far reaching implications as 
above indicated. The same court will eventually decide such questions, but in 
view of the changing attitude toward individual injury as compared to corporate 
loss, further steps toward recognition of individual loss may not be far off. 
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CASE NOTES 


TAXATION—"DOUBLE DEDUCTION" TO CASH-BASIS FARMERS? 


The plaintiff, a taxpayer, sued to recover overpayment of income tax resulting from 
inclusion by the Commissioner, as ordinary income, the fair market value at the date of 
gift of calves that the taxpayer had donated to the Y.M.C.A. which the latter subse- 
quently sold. The taxpayer is a partner in the ranching business and reports income on 
the cash basis. In May, 1948, he executed a gift by an instrument in writing of one 
hundred calves to the Y.M.C.A., but the calves remained commingled with calves of 
his own. In June, 1948, both he and the Y.M.C.A. made a sales agreement covering all . 
the calves, and four months later he delivered the calves to the buyer and turned over 
to the Y.M.C.A. $11,024.40, which represented its proportionate share of the sales pro- 
ceeds. In its expenses, the partnership included all costs and expenses of maintaining and 
raising the calves to the time of sale. 


The Commissioner had allowed the taxpayer as a charitable deduction the contribution 
in the amount of the sales proceeds received by the Y.M.C.A., but disallowed the entire 
expense of raising the calves. The District Court held the taxpayer's deduction of ex- 
penses should be reduced by the amount attributable to the period between the execution 
of the gift document and the sale of the calves; allowed the expense of raising the calves 
to the date of gift; and also allowed the taxpayer as a charitable deduction the contribu- 
tion in the amount of the sales proceeds received by the Y.M.C.A. On appeal, the Com- 
missioner switched to the theory that there was not a completed gift of the calves, but 


a gift of the sales proceeds, and that even in the alternative the value of the calves was 
income to the taxpayer where he had deducted the expense of raising them. The Appellate 
Court of the Fifth Circuit affirmed the decision of the lower court, and beld the tax- 
payer had made a completed gift of the calves by execution of the gift document, not- 


withstanding the failure to segregate the calves, and further held that the transfer of the 
property by gift did not result in income to the taxpayer. Campbell v. Prothro, (CA-5) 
54-1 US.T.C. parag. 9155, 209 Fed. (2d) 331. 


The Commissioner argued that the taxpayer had not made a completed gift of the 
calves because the requirements of Art. 3998, Vol. 12, Vernon’s Texas Civil Statutes, 
had not been met. The taxpayer, in reply to this contention cited Hughes v. Sloan, 62 
S.W. (2d) 194, which held that the statute was intended to have, and had, the effect 
only of protecting bona fide purchasers; and insisted that under the facts, the written 
transfer effected a valid and completed gift of the calves. The court agreed with the 
taxpayer and held the gift of the calves was valid and complete. 


The question of whether the taxpayer had made a completed gift of the calves having 
been quickly disposed of, the real issue on appeal was whether he had realized income on 
the sale of the donated calves. On this issue the Commissioner based his argument on 
the case of Helvering v. Horst, 311 U.S. 112, and on two rulings published by the Bureau 
of Internal Revenue, LT. 3910, 1948-1, Cum. Bull. 15; and LT. 3932, 1948-2, Cum. Bull. 
7. In the Horst case, the donor, owner of negotiable bonds, detached from them ne- 
gotiable coupons shortly before their due date and delivered them as a gift to his son, 
who in the same year collected them at maturity. The court pointed out that the rule 
that income is not taxable until “realized” does not mean that a taxpayer, even on the 
cash receipts basis, who has fully enjoyed the benefit of the economic gain represented 
by his right to receive income, can escape taxation because he has not himself received 
payment from his obligor; and held the donor was taxable on the income in the same way 
and to the same extent as he would have been if he had collected the income and then 
given it to the donee. 


With reference to LT. 3910 and LT. 3932, relied upon by the Commissioner, the first 
held that income is realized when agricultural products are contributed to a charitable 
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institution. By the second ruling, the Bureau took the position that a stock raising farmer 
realized income when he made a bona fide gift of some feeder cattle to his son. 

The court rejected the Bureau's rulings, and in distinguishing the present case from 
the Horst case pointed out that here chattels were given, whose value could only be 
realized by sale, and hence the gift was not comparable to interest due on choses in 
action in the year in which the assignment is made. The court noted that if the entire 
property, consisting of both the principal and the right to interest or similar increment, 
is the subject of the gift, then the donor is taxed only on the earnings of the basic prop- 
erty which have accrued at the date of the gift. The court stated it knew of no case hold- 
ing that where both principal and interest were given, the principal maturing in the year 
of the assignment, there would be an anticipatory assignment of income as to the prin- 
cipal, so as to make the donor taxable on the unrealized appreciation in its value. Cf. Blair 
v. Comm., 300 US. 5; 57 Sup. Ct. 330. 

The court’s position in the Prothro case is that if the transfer were to result in income 
it must be because the calves were already income to the taxpayer prior to the gift. It 
stated that if in the taxpayer's hands the calves were then his income, of course, the making 
of the gift did not change this status; and if they were not income in the taxpayer's hands, 
the transfer by gift of the calves could not, in the present state of the law, result in receipt 
of income to the taxpayer. 

In a similar case, the taxpayer, a farmer, contributed wheat, which had been held by 
him primarily for sale in the ordinary course of his farming business, to a charitable 
organization known as the Friendship Train. He had deducted all costs, expenses, and 
charges incurred in raising, harvesting, and storing the wheat. The Commissioner had 
attempted to include the value of the wheat in his income, the effect of which would be 
to give the taxpayer the benefit of a deduction of only a small part of the contribution 
because of the 15% limitation in effect at that time (1947). The court held the tax- 

yer was not required to include the fair market value of the wheat in his gross income 
for the taxable year of the donation, and correspondingly, claim such amount as a de- 
duction for charitable contributions, because he had not realized any gain by reason of 
the donation and disposition of the wheat. White v. Broderick, Dist. Ct. of U.S. for Dist. 
of Kansas, 52-1 USTC parag. 9238; 104 Fed. Supp. 213. 

Under the court’s decision, any cash basis farmer or livestock raiser would be able to 
obtain the same benefits for any contributions in property raised or produced on the farm. 
The cost of raising the crop, produce, livestock or other subject matter of the gift would 
be deductible as a business expense, at least for the period up to the date of the gift, and 
the value of the property at the date of gift would be deductible as a contribution. Should 
the gift be made under circumstances similar to those in the Prothro case, with the donor 
holding the property for subsequent sale on behalf of the donee, any expenses incurred 
during this later period would have to be excluded from business expenses; however, the 
lower court's opinion indicates the expense would nevertheless be deductible as an addi- 
tional charitable contribution. 

Under both the Fifth Circuit rule and the Bureau rule the cost of raising the contributed 
property is deductible as a business expense. If non-farm products are the subject of gift, 
the taxpayer's cost will presumably have to be included in the cost of goods sold, with 
the net result that under the Bureau rule the deduction is limited to the cost of the con- 
tributed property; while under the Fifth Circuit rule, deduction is allowed not only for 
the cost when purchased or produced, but also for the fair market value when contributed. 

The Tax Court has not squarely ruled on the question of whether a gift of property held 
for business sale results in the realization of income. However, where a decedent by will 

left all his property to his wife for life, and a gift was made by the life beneficiary to 
her eudewridbenale cattle which had been raised by the estate after decedent's death, 
the Tax Court held the gift did not result in taxable gain to the donor. W. G. Farrier 
Estate, 15 TC 277, Dec. 17,846. By this ruling the court does at least agree that where 

the donee has not sold the gift property, no gain results to the donor. 
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The court stated in the Prothro case that the charitable contributions consisting of 
crops, livestock, and other inventory assets which result in “double deductions” are mat- 
ters for Congress and not the courts, and that under present law the courts are bound 
to allow the double deductions. However, it should be remembered that the rule of the 
Prothro case is not the rule of the Bureau. The Bureau has not changed its position and 
it can be expected they will continue to hold that the contribution does result in income 
under such circumstances; and, of course, to date only the Fifth Circuit is bound by the 
contrary view as expressed in the Prothro case, leaving the ultimate solution to this 
problem still in the future. 

GEORGE E. PEABODY, 3L. 


TAXATION—COST OF TERRACING—CAN IT BE DEDUCTIBLE? 


In the recent case of J. H. Collingwood v. Commissioner (20 T.C. No. 132), the tax- 
payer owned five farms located in Eastern Kansas, which had been rented to tenants on 
a share crop basis. The farms had been in production over a period of more than twenty 
years, and water erosion had affected the productivity of all of these farms. In the years 
in question, the taxpayer instituted a program of terracing the farms to prevent further 
loss of topsoil thru erosion, charging off the cost of the terracing in the years incurred as 
an ordinary business expense. The Tax Court held that the cost of terracing the farms 
was deductible expense under Internal Revenue Code Section 23 (a), and was not a 
capital expenditure for permanent improvements. The court further stated that the 
terracing was not done to change the use of the land, or to prepare it for use, or for new 
or additional uses, but to maintain the productivity of the farms in normal and customary 
operation. 

The Commissioner contended that such deductions should be disallowed under Sec- 
tion 24 (a) (2) of the Code, which states, in brief that amounts paid out for new 
buildings or for permanent improvements or betterments made to increase the value of 
any property, or estate, are non-deductible items. 


The taxpayer contended first that the terracing costs were deductible as expenses under 
Section 23 (a) of the Internal Revenue Code, which states, in part, all the ordinary and 
necessary expenses paid or incurred during the taxable year in carrying on any trade or 
business are deductible from gross income. Alternatively, he contended that should the 
court determine the terracing expense to be a capital expenditure, then the court should 
Getermine the useful life of said terraces and allow a reasonable depreciation deduction, 
under Section 23 (1) of the Code. 


The taxpayer went to great length to show that the terracing was carried on in a man- 
ner approved by the U. S. Department of Agriculture and Kansas State College, intro- 
ducing expert testimony to this effect, and showed further that the farms in question had 
long been in production and the terracing in no way increased the value of the land or 
fitted the for any new purpose. The taxpayer further introduced proof that the life 
of the terraces was not certain, since many factors might be responsible for their de- 
terioration, and that they definitely would deteriorate in a short number of years, and 
were in mo way a permanent improvement. The terraces involved were completely 
earthen structures (except for one concrete spillway which was of no significance in the 
case), and the taxpayer proved that a hard rain might completely wash away the terraces 
in as short a time as forty-eight hours. The evidence disclosed that, with normal care, the 
life of the terraces would be rather short, as they would be worn down by the regular 
farming operations and by the moving of farm machinery over them. It was also dis- 
closed that the terraces in question become filled in with silt over a period of time and 
are rendered useless unless the silt is removed. The Commissioner introduced no con- 
flicting evidence, but apparently relied only upon points of law. The Commissioner did 
suggest that these improvements were not ordinary, but the court stated that an expense 
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does not have to occur with any regularity to be classified as an ordinary and necessary 


expense. 

The Tax Court cited the following cases in reaching a decision in the Collingwood case: 

(1) Illinois Merchants Trust Co. (4 B.T.A. 103), wherein the taxpayer rebuilt and 
shored up a warehouse, which was damaged by the gradual subsidence of the Chicago 
River. The subsidence of the river caused the settling of one wall and exposed piling to 
the air, causing the wood to rot; therefore, new piling had to be put in and concrete re- 
inforcing was necessary. The court found that the repairs were necessary for continuous 
operation and did not add materially to the value of the warehouse or fit it for any new 
purpose; therefore, they were deductible as ordinary expense. 

(2) Inthe American Bemberg Corp. (10 T.C. 361, affd. 117 F.2d 200) the taxpayer 
built a large factory near the Tennessee River and a land fault in the subsoil underneath 
the factory caused a cave-in. Under the direction of a competent engineering firm, the 
taxpayer drilled down to bed rock and made fills of rock and concrete to support the 
building. The court held that the operation did not materially increase the value of the 
building or fit is for any new purpose, and that such expenses were deductible as ordi- 

and necessary business expenses in the year incurred. 

(3) Midland Empire Packing Co. (14 T.C. 365), involved a packing plant in Mon- 
tana. The plant had been in operation for several years when oil from a neighboring 
refinery began to seep through the basement walls of the plant. This seepage caused much 
trouble, and it was necessary, in order to continue operation of the plant, to line the base- 
ment walls with a layer of concrete. The taxpayer contended that such was an ordinary 
and necessary business expense and could be deducted as such. The court held in favor 
of the taxpayer, in finding that the facilities of the plant were in no way enlarged or im- 
proved and no new type of operation was being carried on by the packing plant after 
the work was done. 

(4) In the case of Farmers Creamery Co. (14 T.C. 879), milk and water seepage 
caused rotting of wood portions of the floors and walls of the petitioner's plant. Replace- 
ment was made of such portions as were necessary in order to continue operation of 
the plant, but there was no change in the operation or size of the plant, merely replace- 
ment of the rotted lumber with similar material. The court held there was no capital 
improvement or enlargement of the plant and the repairs were allowed as an ordinary 
and necessary business expense. 

Certain types of improvements to farm land are consistently held not deductible, as 
is illustrated by the following two cases: 

(1) In the Appeal of J. H. Sanford (2 B.T.A. 181), the taxpayer owned and operated 
a dairy farm, and in preparing it for operation, the ground was cleared of brush and 
seeded to crops to be plowed under to enrich the soil, but very little marketable crop 
was produced during the year in question. Most of the deductions were for labor in 
clearing and improving the land, and the court held that this was not an ordinary ex- 
pense, but must be added to the cost of the land. The work did fit the land for a new 
purpose, the production of crops. 

(2) In Swaney v. Commissioner (5 B.T.A. 990), where the operation of coke ovens 
in the vicinity of the taxpayer's farm made the application of lime necessary for full 
productivity, and the applications were good for about four years, the court held that 
such liming which was for the pufpose of increasing productivity over a period of years, 
and was not deductible as an expense in the year incurred, but must be charged off over 
the period of years in which the lime increased the productivity of the land. 

There appear to be no reported cases directly in favor of the Commissioner’s conten- 
tion. The Commissioner apparently relies upon a letter dated March 8, 1948, and signed 
by George J. Schoeneman, Commissioner (Prentice-Hall Federal Tax Service, 1954, 
P. 11, 337), which states in part, “Amounts expended in the construction of earthen 
dams, spreader dams and terraces constitute capital expenditures. No depreciation will 
be allowed with respect to earthen dams, or with respect to spreader dams or terraces if 
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they are earthen projects, since an indefinite life may be maintained through proper 
maintenance and repair, and the cost incurred in maintaining and repairing them will 
constitute an allowable deduction in the year expended.” In the Collingwood Case, the 
court makes special mention of the fact that the Commissioner is not willing to allow 
the taxpayer to depreciate the terraces, even though it is shown that they do deteriorate 
over a period of years. The Commissioner has continually contended that improvements 
of this type, which involve earthen structures, are permanent additions to the land and 
must be added to the cost of the land. 

Farm business expenditures must be treated in one of three ways insofar as Income 
Tax is concerned. First as a business expense, charged against the income in the year 
incurred; second, as a capital improvement to be charged off over a period of years in 
the form of depreciation, and third as an addition to the land, not charged off at all, but 
added to the purchase price of the land when it is sold, to determine gain or loss on the 
sale of the land. 

When, as in this case, the structures are shown to have a relatively short life, the Com- 
missioner’s contention that they must be added to the cost of the land is obviously unfair 
to the taxpayer, especially since many farm owners who improve their land in such a 
manner intend to keep their farms for a long period of time. With the great amount of 
research which has been done in the field of soil conservation, it would not be difficult 
to place a relatively accurate life on such improvements; therefore, it seems that the 
Commissioner should at least allow the taxpayers to put an estimated life on such im- 
provements and charge them off over that period of time. Since in the Collingwood Case, 
the Commissioner took the stand that these improvements must be added to the cost of 
the land and showed no willingness to meet the taxpayer halfway by allowing him to 
depreciate the terraces, it would seem that the court had no reasonable choice but to 
allow the contentions of the taxpayer; whereas, the court may have been prone not to 
allow the expenditures as an expense if the Commissioner had been willing to allow the 
taxpayer to recover his cost in a reasonable period through depreciation. 

Of course there is always the possibility that the Commissioner may reverse his stand 
on the depreciation of terraces, and allow them to be depreciated over a reasonable period 
of time. If this were to occur, there is a strong possibility that courts would no longer 
allow any terracing as an expense deductible in one lump sum. The fact that the U. S. 
Government has long advocated the prevention of soil erosion by terracing, and tries to 
encourage the owners of rolling land to terrace their land, could have some effect on the 
decision, as the allowance of terracing as a deduction would encourage the owners of 
land to terrace their land. 

The decision in the Collingwood Case seems to center around the proof by the tax- 
payer that he was not trying to add anything to the land, but was merely trying to con- 
serve what he already had. He was not attempting to add new soil, or to prepare the soil 
for some new type of operation, but was merely trying to prevent the washing away of 
soil which was then on the farms. This case does not indicate that all terracing will be 
allowable as a business expense in the future, inasmuch as some terracing is of a rela- 
tively long life, e.g., where the slope of the land is not sharp and the amount of water 
carried is small or where the terraces are sown to grass and not tilled. Terraces in the 
latter categories would probably have to be classed as a capital expenditure and added 
to the cost of the land. Also, certain terracing will fit the land for a new type of farming. 
This type of work should probably be added to the cost of the land, as it is comparable to 
the clearing of brush in that it fits the land for a new purpose. 

A taxpayer wishing to come under this decision in the future should establish his case 
within the following factual limitations: 

(1) The value of the asset (land) has not been appreciably increased. 

(2) The asset has not been fitted for any new purpose or operation. 

(3) The work was reasonably necessary for the successful operation of the business. 

(4) The improvements are not permanent and are of unascertainable duration. 
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There is a possibility that the effect of the Collingwood decision may be mitigated if 
a provision contained in the Proposed Internal Revenue Code of 1954 (H.R. 8300, passed 
by House of Representatives on March 18, 1954) should be passed by the present con- 
gfess. This tentative provision (Section 175 of the proposed code, Soil and Water 
Conservation itures) reads as follows: “A taxpayer engaged in the business of 
farming may treat expenditures paid or incurred by him during the taxable year for the 
urpose of soil and water conservation and the prevention of erosion of land used in 
ing as expenses which are not chargeable to capital account. The expenditures so 
treated shall be allowed as a deduction.” Further provision stipulates, however, that no 
more than 25 % of the gross income from farming may be charged off in any one year, 
the remainder to be carried over to future years. This seems to be a very realistic approach 
as it does allow the taxpayer to charge off the terraces during their life, yet does not allow 
him to distort his income by charging off more than 25% of his gross income in any 
one year for such expense, and if adopted by congress would be the best solution of the 
problem raised by the Collingwood Case yet to be encountered. 
GEORGE L. STOCKWELL, 3L. 


BOOK NOTICES 


OIL AND GAS RIGHTS, by Victor H. Kulp, 483 pages, including 1954 Supplement, 
$15.00. Little, Brown & Company, Boston 6, Massachusetts. 

To fill the need for a concise, up-to-date book on the Igeal aspects of oil and gas rights 
is the aim of this new work prepared by a man well-known® to the industry as a prac- 
titioner, writer and teacher. The accomplishment of this aim was begun when Professor 
Kulp contributed a special Part on Oil and Gas Law in the treatise American Law of 
Property.** That original text has now been combined with a 71 page supplement on 
new developments to produce a comprehensive and handy volume on all phases of the 
subject. Both book and supplement carry their own tables and Index to facilitate research. 

The scope of this book is broad—as indicated by the chapter headings: The Nature of 
the Landowner’s Rights in Oil and Gas in Place—Interference with Rights in Oil and 
Gas—The Oil and Gas Lease—Joint Ventures in Oil and Gas—Governmental Control 
of Production, Including Conservation—Drilling Operations—Rights and Obligations 
Arising out of Storage and Use of Oil, Gas, and Gasoline—Pipe Line and Transportation 
Companies—Taxation of Oil and Gas Interests—Oil and Gas Rights in Public Lands, 
Federal and State. 

An outstanding feature of Professor Kulp’s work is the emphasis given to the Oil and 
Gas Lease. This chapter is the longest in the book and it covers, among other things, the 
legal capacity of the parties to the lease, the formalities of creating the lease, an analysis 
of the provisions, the rights of the parties after execution, and such important questions 
as implied covenants. This chapter also offers practical suggestions on drafting. 

An exposition—or statement—of the law is not the only thing that Professor Kulp 
has achieved in his new book. He has gone beyond this to analyze the statutes and de- 
cisions made by the courts so that the user of the book will find the precedents controlling 
his situation in their proper perspective. To the attorney trying to establish a precedent 
for the first time, or produce a persuasive argument against a line of decided cases, this 
is an invaluable aid. : 

In all respects this is a useful and valuable book that will be consulted often by anyone 
concerned with rights in oil and gas interests—attorneys for -lessors, counsel for oil pro- 
ducers and pipe line companies, and executives of oil and gas companies. 

“Professor Victor H, Kulp, of the Universicy of Oklahoma School of Law, bas been s law teacher since 1911. 





During that time his have included Titles, Oil and and Law. He is-the author of 
Oe ee ne oe Cll cod Gas as well as The Digest of Oil and Gas Decisions og 
**Also published by Little, Brown and Company. . 
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SECURED TRANSACTIONS UNDER THE UNIFORM COMMERCIAL CODE, 
by Harold F. Birnbaum of Los Angeles, California. Published by the Committee on Con- 
tinuing Legal Education of the American Law Institute collaborating with the American 
Bar Association, 133 South 36th Street, Philadelphia 4, Pennsylvania. (January 1954, 
$5.00, 2 volumes, pages 374, including index.) 

The revolutionary Uniform Commercial Code is the subject of almost universal dis- 
cussion among members of the legal profession. The Code has been adopted in Penn- 
sylvania and is under consideration in many other states. 

Perhaps the most important Article under the Code affecting the general practitioner 
is Article IX on Secured Transactions. This Article effects a complete revision and 
codification of the law relating to secured transactions involving personal property; ice., 
it alters, repeals or modifies the law relating to conditional sales, chattel mortgages, 
pledges, trust receipts, assignments of accounts receivable, consignments, factors’ liens, 
field warehousing or almost any other form of security. 

This book is the first to be published on that important Article of the Code and it is 
indispensable for every lawyer who is called upon to advise manufacturers, dealers, banks 
or financing or factoring organizations. The basic types of collateral are divided into six 
classes: 

Equipment; Inventory; Accounts Receivable, Contract Right, and Chattel 
Paper; Consumer Goods; Instruments and Documents (including stocks, 
bonds, etc.) ; and Farm Products. 


A separate chapter is devoted to each type of collateral. 


Each chapter is divided into approximately 40 parallel sections, dealing with every 
phase of the impact of the Code on the particular type of collateral. 
The author specialized in this field for 15 years and was one of the advisers in the 


drafting of Article [X. His discussion of Article IX in the March 1952 issue of the Wis- 
consin Law Review is an authoritative treatment of the subject in its integrated form. 
The present book breaks the subject matter down into its constituent elements, traces each 
type of transaction from inception through final liquidation, and contains a large number 
of cautions and suggestions, both in regard to form and operating procedure. In addition, 
it contains background material which explains the “why” of many provisions of the 
Code. 


This is the first in a series of six publications to be produced by the Committee on 
Continuing Legal Education on the various Articles of the Code. 
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Mrs. Jim Cassler of McPherson has been 
in the hospital with a severe case of pneu- 
monia. She entered the hospital the day 


after Thanksgiving to endure a four 
months’ seige, much to Jim’s concern and 
anxiety. She is better as this is written and 


expects to be home shortly. 


Mrs. Manford Holley died about Feb- 
ruary 5, after an illness of over a year or 
more. I reported in the column the auto- 
mobile accident happening up near the 
town of Belleville. The car turned over, in- 
juring Helene’s spine, from which she 
never recov: 


Jack Stites, the royal and regal enter- 
tainer and host, of the Cities Gas at Okla- 
homa City, never misses an opportunity to 
entertain anyone from Kansas. Jack had a 

ightful party for Joe Ralston, Kenny 
Hole Gordon Quilter, and myself, one 
night at Sleepy Hollow Club. We talked 
about Bob Mason of Bartlesville, another 
one of the Kansas boys who gravitated to 
Oklahoma, ministering to the Cities Service 
Oil Co. I came back to the hotel and ran 
into Bob. We had a nice visit—just about 
everyone in Kansas got talked about before 
the evening was over. 

Bert Church of Wellington believes in 
vacations. He has been away all winter, 
with a padlock on the door. He says he'll 


be home February 22, I think that means 
this year. 

Bob Cobean was a Wichita visitor the 
hour I spent at Wellington one morning 
recently. 

Shed and Billie Janicke are vacationing 
on a South American cruise, to be gone 
seven weeks. They called me at Kansas 
ben but unfortunately I spent the week- 
end in Oklahoma City. I didn’t get to see 
them, but my wife just couldn’t understand 
why we couldn't take a trip like that. I 
guess she doesn’t realize I do not practice 
law at Winfield. Have fun, folks! 


Del Haney and Ben Cruise have dis- 
solved their partnership at Hays, each go- 
ing on his own. But announced for 
the judgeship being left vacant by Judge 
Spencer—Del as Republican and Ben as 
Democrat. It will be interesting to see 
which one “woos” the voters best. Harold 
McCombs of Russell is also figuring on 
filing as a Republican. I thought Harold 
McCombs spent enough time with Jerry 
Driscoll to be converted over to the other 
side—but apparently not. 

Marvin Thom and George Holland 
have reorganized after Cliff's death under 
the firm name of Holland, Thompson & 
Holland—the office seems to be going 
right along. 

Glenn Banker and Johnnie Woelk have 
remodeled their office with about twice the 
room they formerly had—this also in Rus- 
sell. Ellis and Russell counties seem to 
grow beyond their boundaries each and 
every year. 

Ed Flood of Hays told me he was so busy 
he couldn’t get away to take the usual win- 
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ter vacation in Arizona, one that he plans 
each year and looks forward to with a deal 
of pleasure. 

Norb Dreiling of Hays leaves the Coun- 
ty Attorney's office this year. He has ac- 
quired a lot across from the courthouse on 
which he may build his own office. To 
quote Norb, “It will depend on how much 
money I can borrow” as to whether he 
builds. ait sateen trouble, eels pct 
I will introduce you to a couple of money 
bags and underwrite the loan myself. 


Joe Brown, formerly of Washington, 
Kansas, has moved his office to Washing- 
ton, D. C. Joe is associated with the firm 
of New and Derieu, with offices in Rome, 
Italy, as well. Looks like Joe has gone in- 
ternational. 

Jim White has moved from Tulsa, where 
he was connected with George Cunning- 
ham and the Shell Oil Co., (he must have 
had Jim Mize’s old job) to Wichita, to 
enter the Ratner office in the general prac- 
tice. 

We had Jerry Giesler as banquet speaker 
over the two-day Bar Meeting on April 
16 and 17. He did not bring any of his 
clients along. This might have swelled the 
bar attendance. 


Larry Keenan is with Brother Bob at 
Great Bend temporarily. He is awaiting 
the call from the Uncle. In the meantime 
he is sandwiching in what he can. 

Bryce Anderson left Winfield to work 
out with the Travelers here in Kansas City. 
I talked with him on the phone; he reports 
the change is nice, and he likes it. 

Paul Hurd has opened his own office in 
Topeka. Paul, I think, had an insurance 
connection last time I saw him. 

An article in the Bar-O-Meter stated the 
Legal Secretaries were ready to embark on 
their second year of “existence.” I don't 
like the word “existence.” As far as I can 
see, they, the girls, are a fixture, with a 
future. All this at Wichita. 

I never knew P. K. Smith to associate 
with the dead ones—I have known him 
since when. All his early experience and 
training has always been with the live ones 
—are you slipping, P. K.? 


The JOURNAL 


Richard Randall is the latest member of 
the Bar I know of to go into Wichita. He 
is with Levand and Martin, with offices 
in the Union National Bank Building. The 
last time I was in the office there was a 
remodeling job going on. I assume by now 
the job has been completed, and the office 
has that “new look.” 

Roy E. Williams is the new lad at King. 
man. He has rented an office, and Olin 
Stansbury says he is a boy with a future. 
Olin is still Probate Judge. 

Ted Kelly and the “Mrs.” went holiday- 
ing to the Hawaiian Islands, leaving Great 
Bend somewhere about February 20, to be 
gone a couple of months. Ted said he had 
to make a hurried trip, in order to get 
home in time for the summer vacation, and 
another trip. The last time I saw him, he 
was h for Seattle. 


Bud O'Hara has shaken loose from 
Wichita, returned to Parsons to reopen his 
office. I assume Bud may have the county 
attorney's race in mind. 

Emporia had quite a blowout for a 
couple of the younger men of the Lyon 
County Bar. W. N. Smelser, 84, and T. B. 
Goodsey, 87—both were in attendance as 
guests of honor. I was in Oklahoma City 
the week the celebration took place. Jack 
Stites and Joe Ralston both planned to fly 
up to attend. I didn’t hear whether they 
made it. 

Judge Hugh Means came home from a 
trip around the world, to be ted with 
a portrait of himself (and by the way it 
i likeness) to be hung 


This was a presentation of the Bar. 


Bill Schell has become an associate of 
the law office of Collins, H Martin, 
and Pringle at Wichita. Bill was formerly 
with the Corporation Commission, and 
later with Herb Scubbs and Del Wesley at 
Ulysses. Bill has had some experience as 
an engineer. Good luck, Bill. 

Phil Lewis heads up the Bar Associa- 
tion of T and Shawnee County. Phil, 
you pi a year when the Shawnee Bar 
had a great deal to do with the state 
meeting in April. If you get overbur 
Phil, whistle. I'll throw you a fast pitch. 
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Thirty-nine new lawyers passed the Bar 
in February. Some of the boys are sons of 
illustrious fathers. If any of the neophites 
don’t get set in a place to practice, call me. 
I might come up with an idea. 

Wyandotte County changed the District 
Court Rules to apply as of now. Bill Car- 
son headed up the committee and Charlie 
Lowder as Bar President presided. 


Larry Weigand of Wichita had an en- 
graved, gold printed, stamped and certified 
invitation from President Eisenhower to 
attend a traffic problems clinic. Ike must 
have driven south on Market Street, some 
afternon about 5 o'clock. I don’t know, 
Larry, Claude Depew and Lew Hasty went 
to Washington without an invitation from 
anyone. I bet they do better on the folding 
money than you do. 

The Douglas County Bar Association 
held its annual meeting recently, at which 
time a member of the Kansas City office 
of the F.B.I. spoke. I George Melvin 
was not cited to appear before the Federal 
Court on an International matter. I know 
a fellow in Mexico who says George owes 
him a box of cigars. 

Roy Kirby and Joe Levy head up the 
Montgomery County Bar. A couple of new 
boys hit town and the Bar turned out to 
welcome them, somewhat of the old Mont- 
gomery hospitality: Bill Gough, who is not 
necessarily a stranger, and Andy Nokes, 
both with Sinclair, as of now. 

Harvey Ashworth goes in with Tom and 
Harold Forbes at Eureka—this I think as 
of March 1. Take good care of this boy 
Isobel, some day he may be your boss— 
who knows. 

Ken Rockhill and wife adopted a baby 
boy as of about February 10. Ken gave me 
the S pearen ys and seemed as well pleased 
as if he had had something to do with it. 
Don’t give up, Ken—all the lawyers in 
Eureka but you and Carl Chase have been 
successful. 

The Topeka Bar Association failed to 
back the Bricker Amendment. Looks like 
Bricker had an idea that died aborning at 
the moment. 


I just found out Clem Clark started his 
legal career at Kansas City, Missouri, with 





an office in the Scarritt Building. He went 
to Wichita in 1920 and stayed. Clem is 
now president of the Wichita Bar Asso- 
ciation. The start in Kansas City, Mis- 
souri would of course have had nothing to 
do with Clem’s material rise. 

Bill Kirkpatrick went upstairs after Ma- 
son Mahin quit the Highway Legal Dept. 
Congratulations, Bill. Help Gale Moss 
build the turnpike, I want to use it. 


In my forty years in Kansas I thought I 
had heard everything about lawyers and 
how they do. I understand out in Western 
Kansas—Greeley, Wichita, Lane and Scott 
Counties—they have organized a “Book 
and Scale Club” that meets once a month. 
The title is novel, the subject a new one, 
and the lawyers are being interested. It 
should make for a fine meeting for all. 


John Cramm has gone down to Fredonia 
to practice. John was for a couple of years 
with the Highway Department in Topeka. 
John picked a good little town and a nicer 
bunch of young lawyers they don’t have 
anywhere. 

Dan Dwyer opened an office at 3238 E. 
Central in Wichita. Dan likes the outlying 
district and feels the law business is just 
as good one place in Wichita as another. 


Art Hagen and Lloyd Phillips head up 
the Barton County Bar. The Bar at Barton 
is growing so fast I find one or two I don’t 
know every time I visit Great Bend. 


Max Bucklin and John Megaffin of Pratt 
have joined up in an office arrangement 
over the new Western Savings Bank Build- 
ing. 

Charlie Minich has opened an office at 
729 Beacon Building in Wichita. The Bar- 
O-Meter gives him a real Kansas send-off, 
and, if I might add my sentiments, if he 
is as good as they say he is, he should make 
one L of a lawyer. 

The Wyandotte County Bar had a large 
and rather elaborate “blow out” for George 
Templar a night or so after his announce- 
ment. I understand Blake Williamson did 
the honors and acted as Master of Cere- 
monies. 

The Central Kansas Bar met at Clay 
Center May 8. Everyone seemed to enjoy 
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Vance, Hobble and Nordling have a new 
and modern office, on the ground floor, 
one of the newest, all up town, and ready 
to go. 

Jim Taylor, Sharon Springs, was chosen 
to run for Judge Spencer's place, on a bal- 
lot cast by the whole Bar membership of 
the Judicial District. Jim says he doesn’t 
think he will run. There are two candi- 
dates out now: Del Haney of Hays, Re- 
> gg and Ben Cruise on the Democrat 
Si 


Hod Rich of Coldwater is a candidate on 
the Democratic ticket for Karl Miller's job. 
The Bar of the District told Hod they 
would descend upon him Saturday, May 
22, for a fish fry at his new country home. 
I assume they think they better eat on Hod 


before rather than after election; however, 
a good many lawyers think Hod can and 
will win the general election. 

George Gould of Dodge City, Ernie 
Vieux of Meade, and Frank Daily of Cold- 
water are fighting it out in the primary. 


Herb Hobble is in the Liberal hospital 
with gout, someone said. Goodness sake, 
Herb, no, not you! Can’t be. 

John Callahan of Lakin is going with 
Kinwell, Ball and Green of Wichita as of 
about June 1. 


Bill Schell left Ulysses, came to Wich- 
ita, joined the Collins firm, and married 
all within about 90 days. George keeps 
them hustling. 

Rudie Barta and John Weckel formed a 
partnership, acquired a new office, and 
really put on the new look in both in- 
stances. This in Salina. 

One thing about the K.A-P.A. group. I 
don’t know that any one man is responsi- 
ble. They had some “big shot” legal timber 
in Wichita, March 19 and 20. It could not 
have been John Staley from Cimarron, al- 


though he did cut quite a swath. 

E. S. McAnany died in a St. Louis, Mis- 
souri hospital on March 28. He was 83 
years old and active up until 1950 in the 
office on a part time basis. Mr. McAnany 
was one of the most kindly gentlemen Ive 
ever met, and never too busy to sit and 
visit-a minute. He will long be remem- 
bered in Wyandotte Bar circles. 


Tom Hampson of Fredonia had a seige 
in the hospital of some three weeks, I think 
in March. Tom is up and about now with 
no apparent ill effect. 


John Cramm left the Highway Depart- 
ment to run down and open an office in 
Fredonia. He is also a candidate for 
County Attorney. He and Donald Vosburg 
will fight ic out in the primary. 

Paul Stevens hied himself off to Wis- 
consin to visit a daughter. Long trip, Paul, 
from Neodesha to Wisconsin. 


The Cherokee County Bar had a dinner 
affair in March for all and sundry in the 
surrounding counties. Dick Fatzer and 
Jay Parker attended. 

Bill Ong of Parsons heads up the County 
Bar group succeeding Lloyd Jones, who 
retired as president about March 1. 

Judge Ed Barnes of Pratt died in a 
Wichita Hospital in February. Ed was ad- 
mitted in 1910. I met him in 1914. The 
first recollection I have of him was his 
very eager attempt to trade me a 1909 
pres Dodge Runabout with side curtains, 
spare tire, and all the necessary tools to 
keep it in repair, for a set of LR.A. New 
Series. I went to look at it and he couldn't 
start it. Those days, they started via a 
crank. When he couldn’t start it I backed 
out. We had many a laugh over that deal 
in later years. 

Crook, Carso.. and Musser is the new 
firm in Pittsburg. 

The Northwest Bar met at Oberlin May 
22. I assume the variety of any one thing 
adds to the zest-——that must be the reason to 
go so far from home. 

Bob Cowger is over with the office of 
the D.A. and Walt Gage, Jr., is with the 
Highway Department, along with Don 
Shultz and Warren Ralston. All this in 
Topeka. 











John Sheaffer came back to Hutchinson 
to enter the law practice, shortly after his 
father, Don Sheaffer, had died. Both he 
and Stewart Oswalt are with the Weinlood, 
Cole and Ehling firm. 

C. O. McGill died in Hutchinson last 
December. This I am late in reporting. 
C. O. was a brother of George McGill of 
Wichita—and the erstwhile candidate for 
U. S. Senate. 

Wilbur Leonard has jumped into the 
governorship race by managing and head- 
ing up the “Hall for Governor” campaign, 
with headquarters at Topeka. 

Don Muir of Anthony has just gotten 
home from a winter vacation in Arizona. 
Don has a home somewhere in the state, 
in which he spends a good deal of the win- 
ter months. 

Hall & Hall of Anthony just completed 
a most elaborate office, with some sort of 
an air conditioner that uses water. The city 
has given warning, no water wasted and 
none for air conditioning purposes. So, 
they either stay warmed up or change the 
cooling system. I imagine they will stay 
warmed up, mentally. 

I came through Cottonwood Falls, Mon- 
day, May 17. Carl Ballweg told me they 
expected to hear of Harry O'Reilly's death 
momentarily. Harry has been ill for a 
couple years or more. 

Hod Rich and Harold Herd have dis- 
solved their partnership. Hod stayed in the 
present office, and Harold moved over be- 
hind the Peoples Bank. This at Coldwater. 


Reilly McGregor was a California vis- 
itor the Month of May. Reilly left Medi- 
cine Lodge last of April to be gone a month. 
I did see Bill and Vern, however. 

George Siefkin died in Wichita March 
27. This came as a great shock and sur- 
prise to his many friends and members of 
the Wichita Bar. George left a wonderful 
heritage and a fine example to the Insti- 
tutions he helped create. His loss will be 
felt among the laity as well as the Bar. 

Grover Pierpont, also of Wichita, died 
sometime late in 1953. This I missed. The 
Judge has not practiced for several years 
and I hadn't seen much of him. He con- 
tributed “Fireside Chats” to the Bar Jour- 
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nal, which to me had a rather human side. 

Dale Cooper is with his father’s firm in 
Wichita, , Esco, and Mitchell, with 
offices in the Wheeler, Kelly, Hagny Build- 
ing. I told Lloyd, the senior member, it 
seemed to me it was only a few weeks ago 
he got started. His reply—nearly thirty- 
five years ago. 

Beck, Foster & Cotton, one of the young- 
est and newer firms in Wichita, outgrew 
their previous quarters and moved to a 
larger suite in the Petroleum Building in 
the course of a year or less. 

Pat Warnick of Wichita, like Manford 
Holly, undertook to teach a horse better 
manners. The horse fell on Manford, bust- 
ing his leg in several places. Pat fell off the 
horse and the horse, really to oblige, 
stepped on Pat's hand and broke it in sev- 
eral places. Couple of good horsemen! They 
better stay with the books, and leave the 
horses for the cowboys. 


Tom Woods and Ruse McCarthy have 
recently joined the Depew, Stanley, Wei- 
gand, Hook & Curfman firm in Wichita. 
This I understand after Gene died. 

Julian Zimmerman has joined the Stough 
& Allen firm in Lawrence. Charlie Stough 
may go to Topeka as District Attorney. I 
think Milt Allen told me he was a candi- 
date to succeed himself as County Attor- 
ney of Douglas County. 

John Blake and Bill & Bob Fabian have 
moved into a new suite in the same build- 
ing, the Commercial Bank Building, Kan- 
sas City, Kansas, and have spared no ex- 
pense in the furnishing of the office. It 
shows the appointments were well thought 
out and cleverly conceived. 

Joe Sheedy has gone over with Les Arvin 
in the Beacon Building, at Wichita. 

Keith Sanborn of Wichita had an addi- 
tion to his family circle in the person of 
Richard Jay, as of February 27. Congrat- 
ulations, Keith! Both Harold Irwin and 
Gene Mitchell are also to be congratulated 
on being “parents” again. 

Sol Weinstein died in Kansas City, Kan- 
sas, about the middle of March. Sol was 
formerly with Cohen and Schnider, and 
later with Willard Haynes in an office as- 
sociation. 
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Lawrence Christenson takes over as Dis- 
trict Judge in Cowley County, the bench 
left vacant by Bert Faulconer who retired 
as of April 1. Bert has been in Cowley 
County a long time, and deserves a oo 
rest from here on out. Christy went up from 
County Attorney and Bob Mathews took 
over as County Attorney in Christy's place. 


Brick and Beatty announced the addition 
of Yale Gifford to the new firm as of 
March 1. The firm is now styled Brick, 
Beatty and Gifford with W. A. Bonwell, 
Jr., associated. This means quite a little ad- 
dition to the Wichita Bar. We all wish 
them luck. 


Charlie Buehler has moved from Great 
Bend where he originally established his 
office after graduation, over to Claflin, his 
hometown. Charlie said most of his clients 
came from Claflin and he thought it pru- 
dent to move closer to them. 


Virgil Moen of Minneapolis has moved 
from the upstairs location to a ground floor 
location, and incidentally, into his own 
building. This as of January 1. He has lots 
of room now to accommodate all and sun- 


dry who may call for legal advice. 

Herb Wilson of Salina is in the hospital 
with a ruptured “disk,” so say the “medi- 
cos.” Looks like about six weeks for Herb 
on the flat of those un-ruptured disks. 


Bob Deam has cast his lot with Junction 
City. Bob announces the ing of his 
office there as of May 3. Bob had a hitch 
with Julian Ralston at Wichita before go- 
ing to Junction City. Good luck, Bob. 


Dick Stavely has joined the Lilleston 
firm in Wichita. Dick grew up in Lyndon 
where his grandfather had an office many 
years ago. Then, A. K., Dick’s father, came 
along and is now District Judge of that 
District. This makes another third genera- 
tion combination, all in the short space of 
my forty years. 

Bob Hill has joined the Howard Fleeson 
team, as of about March 1, in Wichita. 

Mathews & Mathews of Winfield have 
moved to a new and larger office in the 
same bank building where they have been 
since they opened up some time ago. Bob 
is County Attorney by appointment and 
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Paul is a candidate for the Legislature for 
another term. 


The Arkansas City er of National 
“Secs” entertained their one night 
at a “smorgasbord.” Doyle White acted as 
MC., and the rest of the Bar attended. In- 
cidentally, Doyle White is running against 
Lawrence Christenson for District Judge, 
the former as a Democrat, the latter as a 
Republican. 

Ted Templar is now in his father's of- 
fice at Arkansas City under the watchful 
eye of Earl Wright who, I understand, vol- 
unteered to keep Ted busy. 

George Allred of Emporia was a Wich- 
ita visitor the night of Friday, April 23. 
George missed his connection and had to 
return at a future date. 

George Ramspeck is going down to 
Medicine Lodge to join Luke Chapin in 
some sort of an office ararngement. Let 
him do the leg work, Luke, that run to 
Kiowa will put him in good shape to take 
on Chet Santee. 

Sherm Brollier of Hugoton was a Wich- 
ita visitor the week-end of April 23. Sherm 
said he came up to see some green grass. 
Southwest Kansas, from what Sherm said, 
was not good. This has changed now. 


There was another death in the Wichita 
Bar Friday, April 23—Judge Williams. He 
left Oklahoma early in the history of the 
Federal Land Bank, joining them to ex- 
amine Indian Titles, was later with George 
Collins, and more recently with Harold 
Irwin, under the firm name of Irwin & 
Williams. 

The W.B.A. has subscribed quite a sum 
of money to be devoted to a memorial in 
remembrance of George Siefkin. The me- 
morial will be called “The Geogre Siefkin 
Law School Review Library” and is to be 
housed in a section of the County Law Li- 
brary in its present location. 

We had a goodly delegation from both 
the Cities Service Gas as well as the Oil 














pared to do their part, and do it well. It is 
always good to see them. 

The meeting fell short, due to Easter. A 
many of the fellows with small chil- 
had to go home for the usual Easter 

celebration. Had the dates been different, 
more would have stayed for the show. 
Those who did were rewarded, those who 
couldn’t missed a good one. 

I think T had the best show they 
have ever The boys worked hard to 
put it on and should have been rewarded 
with a larger Bar attendance; however, the 
hall was filled to capacity with Topeka 
folks. 

The only casualty I know about was Pat 
Patterson from Wichita. Pat fell down the 
short flight of stairs leading from the 
lobby to the Coffee Shop in the Jayhawk 
Hotel. The fall was rather severe and Pat 
was laid up for several days. I saw Mrs. 
Patterson. Neither she nor Art Hershberger 
were worried, so I guess Pat came out all 
right. 

Bob Nelson attempted to conduct the 
S.0.A.B. meeting Thursday night. I tried 
to keep up with him; I hope the “brothers” 
knew us apart and made their calculations 
accordingly. 

The County Attorneys’ Meeting was 
fargely attended. A good many came and 
left afterward. Dick Fatzer had a good pro- 
gram arranged with the help and aid of the 
office staff. All the department heads were 
in attendance. Lee Kemper, Dan Cain, Lew 
Richter, Clay Carper, Col. Edwards, and 
several out of town including one 
from Detroit, I think, made talks on crime 
prevention. 


I assume Claude Chalfant as the resident 
member of the Executive Council will han- 
dle hotel ts for Hutchinson in 
1955. Put me down, Chal I'll be there and 
as usual will need a room. And too, while 
I think of it, take better care of Claire Ste- 
vens. Don’t let him wander around alone, 
he is too small for big crowds. 


Bill Meek has moved upstairs over the 
bank where Grant W: held sway for 
forty years. Bill be different—he 
moved from downstairs to upstairs. Inci- 
dentally Bill had the defense of a “Peepers” 
case in J.P. Court. Bill said his client was 
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a victim of mistaken identity—must be so, 
the jury acquitted. Good going, Bill. 

Vern Bowersock of Columbus has gotten 
home and reestablished after several years 
in the D.A.’s office in Topeka. 

I got a big bang out of the “office seek- 
ers.” There were a good many in evidence 
—Bill Salome came up from Wichita. No 
one knew he was there, as far as I could 
see. ing was there, so someone said— 
I didn’t see him. Freddie Hall was in at- 
tendance, as was Johnnie Frank. We had a 
couple of good boys hit the trail as soon 
as they found out Dutch Wedell stepped 
down. They burned the grass of the State 
House lawn getting over to file. Spencer 
Gard from Iola, who will probably work az 
getting elected, and Claire Robb, who will 
also work, but in a different way. There 
will be some more file, for the open job, I 
know. 


Lot of the Santa Fe Trail boys came to 
the convention with quarter, half, and full 
sized bears on. I thought for a while I had 
gotten to a Mennonite convention. I fi- 
nally got them all figured out and identi- 
fied. 

We had George Turner, Secretary of the 
Nebraska Bar, at Topeka with us over the 
meeting. George is a good friend of all 
Kansas lawyers. He hoped to see Stew and 
Ethel Bloss from Winfield, but as luck 
would have it, they didn’t show up. 

Mr. Lee Bond of Leavenworth has left 
for Europe as this is written, intending to 
stay until the middle of June. I under- 
stand on good authority, Mr. Bond, having 
lived through the early days in Leaven- 
worth, ’t stand the ersatz dress and 
garb of the modern day man of the West. 
The beards are the new look, and the dresses 
Mr. Bond knew, compared with Sears, Roe- 
buck’s present day attire, don’t fit. Any- 
how, it was either a case of Mr. Bond's en- 
durance or Jim Snyder's dignity being out- 

Loks like the head of the firm won 
out—Jim stayed home and suffered. 


Balie Wagener has been shunted off to 
the hospital with an ulcer, and general run- 
down condition. I can understand Balie’s 
ulcer—but the rundown condition, I don’t 
“savy” along with Maurice O’Keefe who 


likewise is having the same difficulty, but 
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he has gone to Mayo’s at Rochester, Minne- 
sota. Maurice has pretty sick; I under- 
stand from Karl Root he is doing better 
now. 

I see by the papers Phil Callery died 
some place in Missouri. Phil Callery was 
the big shor labor lawyer in Crawford 
County when Henry Allen, then governor 
of the state, sent the State Guard down 
into the Balkans to curb the coal strike in 
the early 1920's. This was a strike Craw- 
ford County never really recovered from. 


Stead Ball of Atchison told me he was 
toying with the idea of running for Lt. 
Governor. Stead, you know about the fel- 
low who played with fire—better take Jim 
Lowry's advice and vote for Salome—stay 
home and save the money. Like the Bar 
Blues song—“The Money You'll Save— 
Whoo, etc.” 

Morgan Wright of Larned married early 
in May. Morgan is getting himself well 
fixed up for the future—a new office, a 
new bride, and a new practice. 

Wayne Probasco quit the job with the 
Supreme Court. I haven't learned what he 
is going to do. 


The JOURNAL 


Tom Pringle has moved from Arkansas 
City to take over as law clerk for the court. 
I wonder if Tom thinks at the moment he 
might be close to a fellow townsman after 
January 1. 

Percy Wadham of Marysville died in De- 
cember. I missed this in the last issue— 
sorry to be late. 

Cecil Bloomer of Osborne was called 
away on account of his father-in-law’s death. 
I didn’t learn the particulars but Cecil did 
not expect to be back in the office for sev- 
eral days. I heard it rumored that he would 
be a candidate to succeed himself, but want- 
ed to get downtown and out of the Court 
House. 


Dick Shaw, Probate Judge of Brown 
County, has secured from Judge P. B. Gil- 
lian of Denver, Colorado, a brochure stating 
twenty-five reasons and suggestions on how 
to make a delinquent out fo your boy. These 
he has passed around, and to date he has 
many letters commending his action. Dick, 
too, has many Juvenile problems, like most 
Probate Judges, all of course with no im- 
mediate answers. The little pamphlet helps 
to wake up parents. 
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Excerpt from address by the Honorable Pat 
McCarran, United States Senator from Nevada, 
in the United States Senate as reported in the 
Congressional Record for January 20, 1954 (Vol. 
100, No. 10, page 498) : 


“It is bad enough to make the mistake 
which young and inexperienced lawyers 
sometimes make, of citing a case which 
has been reversed or distinguished, with- 
out knowledge that it has been so re- 
versed or distinguished. That kind of 
mistake can only be made by a lawyer 
who has failed to Shepardize his cases. 

“Perhaps I should explain the word 
‘Shepardize’ for the benefit of those of 
my colleagues who are not lawyers. 
There is a series of volumes, most useful 
in the law, known as Shepard’s Cita- 
tions. Through the use of these volumes, 
it is possible to learn whether any par- 
ticular case has been subsequently cited, 
quoted from, reversed, distinguished, or 
otherwise referred to. It is the standard 
practice of lawyers to use these volumes 
for the purpose of making that deter- 
mination with respect to any case upon 
which they intend to rely. 

“As I said a moment ago, it is bad 
enough to cite a case which has been 
reversed or distinguished, without know- 
ing that the case has in fact been so re- 
versed or distinguished. It is far 
worse—a sin of commission rather than 
of omission—to cite such a case as au- 
thority, knowing full well that it is no 
longer reputable authority for the point 
in behalf of which it is cited.” 


Senator McCarran’s address was made during a 
discussion of the proposed Bricker Amendment. 
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